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PREFACE. 



nPHE Liberality, indeed the Generofity,. 
of the Profeffion, difplayed in their 
Reception of the Elementary Treatife, by 
Way of Effay, on the Quantity of Eftates, 
and the favorable Opinion expreflfed of that 
Ef&y in the Monthly^ Critical^ and Analy^ 
tical Reviews, and by feveral Gentlemen 
of diflinguifhed Abilities, have raifed, in the 
Author of that Work, a Wifh to make the 
fame ftill more acceptable to the Profeffion; 
and he has now employed about ten Times 
as much Labor in reviiing, correcting, en- 
larging, and improving that Eilay, as he 
imparted to prepare the fame for its firft 
Publication. In the Revifion of that Work, 
he obferved, that, in treating of the Doc- 
frine on Freeholds^ he has been filent on 
the Ruk in Shelley's Cafe j and that in the 
A 3 Chapter 



( vi ) 

Chapter on EJiates in Fee, he has noticed 
this Dodtrine in very general Terms, with- 
out fhewing its Application by Examples, 
or introducing the Inftances which are al- 
lowed to be Exceptions to the Rule, framed 
from this Learning, The Truth is, that, 
at the Time he compiled the Eflay on 
Eftates, he did not find himfelf equal to the 
Tafk of introducing and obferving on this 
Rule to his own Satisfadlion ^ and it was 
not till a very recent Period that he made 
the Attempt; and he made it with great 
Doubt of his Abilities to exhibit the Scope 
and Extent of the Rule, in a Manner, that, 
even in his own Opinion, would make his 
Labors ufeful, as copnefted with, and em- 
bracing Part of, the Subjedl of his former 
Treatife, and elucidating fome of the Points 
immediately relevant to the Learning dif- 
cuffed in that Treatife. 

His Succefs however, was beyond his 
Expedation, tho' by no Means equal to 
his Ideas of Perfeftion, He is aware that 

the 
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the Rule is ftill capable offer greater llluf- 
tration. Of this he is fully perfuaded, 
frorfirthe Obfervations he has already made. 
In his own Hands, this Effay has been in- 
creding in Size, from Time to Time— At 
firft, it was comprifed in a few Pages, even 
3 or 4 ; and it has increafed into its prefent 
Bulk by fmall Degrees. 

AH that he aimed at, in the firft l^Iace, 
was to fuit his Obfervations on this Rule to 
the other Parts of his Eflay on Eftates ; in^ 
to which, on a Republication of that Book, 
this Rule will be introduced.— -In the mean 
Time the following Obfervations are of^ 
fered to the Profeffion, in their prefent 
detached Form, without any other Expec- 
tation, on the Part of the Author, than 
that they will afford fome Proof, that the 
Succefs of his former Publication has not 
rendered him indolent or inattentive, 

A Partiality for the ProfefSon, and its 

Pradice in the Conveyancing Line, will al-. 

A 4 ways 
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ways excite his Induftry; and, if in the 
Courfe of th6 Publication of the feveral 
Ellays hie has in Contemplation, and about 
which he is now engaged, he fhall deferve 
well, in any Degree, from thofe, for whofe 
life his Works are defigned, he will, in 
refleftiftg oft the t^lfeafure and Satisfaction 
naturally arifing from the good Opinion of 
his Friends, and the Confolation that he 
hath ntft been an ufelefs Member of Society, 
Wholly fofget the Labor : and affure him- 
felf that Society cannot be more effedually 
fefved, than by fhewing the Means to be 
parfued, in Of der to the Settlement, and, 
its Coftfequence, the peaceable and fecure 
finjoymefft of l^roperty, free from Litiga- 
lioti ; whidh fo materially afFedts the Repofe 
and Comfort of thoie who are interefted in 
iht Event. 

In Exetife for the Errors into which he 
has fallen, he may ftill plead his Touth ;— 
and he is too fenfible of his own Inability, 
to give a compkte Treatife on the Subjed 

of 
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of this Effay, not to avail lymfelf of every 
Circumftance that can intitle him to In- 
dulgence, 

Inner Temple, lAMxy, 1794. 
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TN this Work there remain foitie typo-* 
graphical Errors. They are few in 
Number, and do not aiFedt the Senfe. The 
Reader is requefted to corredt them, and 
alfo to fupply an Omiffion of the Author 
in ftating the Cafe of Hayes and Ford (Page 
59) ; in which the Devife^ by the Will, 
was to the Heirs Male of N's Sons^ — and 
not to N's Sons. The Infertion of the' 
Words "* the Heirs Male of immediately 
after the Word " to," and before the Word 
'* his" in the 14th Line of that Page, will 
niake the Statement corredl, and fhew the 
Grounds of the Conclufion drawn from 
this Cafe, 



ON THE* 



sRuIe tn ^iftlltfs Cafe. 



'T^HE fubjea of this^Eflay is, profefledly, 
-*■ the Rule in Shelley's Cafe ; (a) and the end 
, propofed, is, by negative and affirmative pro- 
pofitions, to exhibit, in adifcuffionof that Rule, 
the inllances in which Jeveral limitations^ one to 
the ancejior^ the other to the heirs, — ^hcirs of the 
hody^—K^r ijjue of the body of that perfon, do 
and do not give the inheritance to the ancellor. 

It is a Rule immediately relevant to the doc- 
trine on eftates of freehold and inheritance, and 
under particular circumftances, involves in a 
material and very intercfting point of view, the 
law on the conftrudlion of words 6i limitation in 
deeds, wills, and other writings, fuch as declara^ 

tions 

(«) 1 Co. 93. 
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iions of ufesy appointments in purfuance of powers, 
&c. It may be exprefled in thefe words. 

When a perfon rakes an eftate of freehold^ 
legally or equitably under a deed^ will, or other 
writings and, afterwards, in thc/ame deed, will^ 
or writing, there is a limitation, by way of r^- 
tnainder, with or without the intcrpofition of any 
other eftate, df an intereft of the {awg quality, as , 
Ifgal Or equitahle, to his heirs generally, or his 
bfirs of his body ; by that name ii> deeds or wri- 
tings df conveyance, and by that or fomc fuch 
name in wills, and as^ a clajs or denomination 
ofperfans, to take in fuccej^n from generation to 
gener/iiioH ; the limitation to the heirs will intitic 
the perTon or anceftor himfelf to the eftate, or 
intereft, imported by that lirpitation: or in 
other words (for fo the Rule has fometimes been 
propofed^ " wherever the anceftor takes an 
*• eftate of freehold, or .franktencment, and an 
•* immediate remainder is thereon limited, in 
^ the fame conveyance, to his heirs, or heirs 
*• in mil, fuch remainder is immediately cxe- 
*• cuted in pofleffion, in the anceftor fo taking 
" the freehold, and therefore is not contingent 

.« or 



r 

r 
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«« or in abcyancc."(^)— Or,., ftill more accu- 
rately '•where the anceftor takes an eftate of 
•* freehold, by any gift or conveyance ; and in 
*« the fame gift, or conveyance, there is a limi- 
*' tation, cither mediate or immediate, to his 
•* heirs, or heirs of his body, the word heirs is 
•' a word of limitation of the eftate, and not of 
** purchafe ;" (f) by which it muft be under- 
ftood that it is not a dcfignation of perfons^ to 
take originaliy in their own right. 

The Rule has alfo been exprefled, perhaps 
with ftUl greater precifion though not with equal 
elegance, by a very able lawyer to be ** That in 
" any inftrument, if a freehold be limited to 
" the anceftor for life, and the inheritance to his 
** heirs, either mediately ov imfnediately^ thefirft 
" taker, takes the whole eftate ; if it be limited 
** to the heirs of his body he takes a fee-tail ; if 
to his heirs a fee-fimplc." (i) In thispropo- 
fition the Rule aflumes the fedl to be, that the 
inheritance is limited to the heirs^ and, therefore, 

it 

{h) Fearnt. (^Editn.) 30. « RolL Abr. 417. 1 Co. - 
yo4. SbelUfs Ca. x Inft. %%, b. 

(f) Fearne 30. 103. 2 Roll Abr. 417. i Rep. 104. Shel- 
ley^ s Cafe. Brook Doney kc. pi. ii. Same Nofme pi. x. 4o« 
' id) Per Serjt. Glynn in Perrin and Blake, 
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it exprefTes fhe legal application of the Rule, 
more clearly, than thofe pofltions, in which it 
is ftated, generally, that the fecond limitation is 
to the heirs : for the very ground and principle 
of the Rule, is that the heirs, as fuch, are, in 
point of intention, to have the inheritance, quatenus 
they are the heirs oit\it.ancejlor. (<?) 

iThe fame obfervation may be made on the 
firft of thefe definitions ; for the accuracy of 
which the writer of this Trad is anfwerable. — 
In that definition, keeping in view the opinion of 
Lord Thurlozv, delivered in Jones and Morgan, (f) 
he has propofed, that the limitation muftbeto 
the heirs, as a cidfs or denofnination of perfons, to 
take mjusceffton, from generation to generation ; 
and this is, in terms, to fay that the inheritance 
inuft pafs under the limitation to them. 

So that the Rule analyfed, requires 
jF/tj?— That there fhall be an eftate of freeholds 

litdly. — That there fhall be a limitation to the 
heirs, or heirs of tKe body, of the per- 
fon taking that eflate ; by that, or fomc 
fuch fubflituted. Name. 

{e) See White and CoU'ms infra. 
(f) I Browns Ch. Ca^, 206. 



^dly. — That thefe heirs fliall be named, to take 
as a clafs or demminatim of p^rfons. 

j^ibly.—ln fuccefllon, from generation to gene- 
ration. 

f^ihly^ — By way of remainder y and fo that the 
cftate, to arife from the limitation to 
the beirs^ and the eftate of freehold in 
the ancejior, Ihall loth owe their efFed 
to thtfame deed, will, or writing. 

AnJ lajilyy that thtfeveral limitations fhall give 
interefts of the fame quality: both legale 
or both equitable. 

Leaving it indifferent, ) 

Firjiy Whether the limitation to the beirs^ is 
to give an interefl*, to take place im- 
mediately after the determination of 
the anccftor's eftate of freehold, and 
confequently conned itfelf with that 
eftate, and, by merger thereof^ form 
one entire intereft ; or to take place at 
a remote period-; waiting;/&r, and con- 
tinuing expedant (m, the deterrninattm 

of 
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of Ibmc other eftate, limited in rc-r 
mainder of the anceftor's eftate. 



zndly. Whether the limitation to the heirs is to 
give a vejled or contingent intereft. 

At lead, if thefe are not inferences arifing 
fiiirly out of the definition of the Rule^ they will 
be found fully warranted by thef cafes from which 
the Rule is to be coUeded ; without any ex- 
ception to the generality of thcfc dcdu<aions, 
befides the cafe propofed by Mr. Feame of an 
eftate of freehold, with a power of appointment 
to ufe8> in one deed, and an execution of that 
power by another deed, in favor of the heirs of 
the pcrfon to whom the freehold is limited by 
the firji deed ; fg) and thofc cafes which will be 
noticed in the fequcl, as not within the extent 
of the Rufc, or, for particular reafons, exempted 
from its influence, by the intcrpofition of a 
CGUVt of equity. 

Thefe dedudions, it muft be qWerved, are 
conclufions from the foHowing parts erf" this eflay. 
They are introduced^ in this place, to open the 

fcopc 

(gj Fcarne 99. 
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fcopc of the Rule at one ^iew, and in an early 
part^f this publication. The Author feels abun* 
dant reafon to make this remark, to cxcufe 
himfelf for haying treated the fubjeft, without 
^ ftrid regard to this arrangement. 

For introducing fo ma^ny definitions of thi* 
JRule, an apology may alfo be neceflary. One 
motive to this conduiSt^ was to fhew the various 
means, ufed by different perfons, to convey their 
fenfe of the fcope and application of the Rule. 
Another motive originated in the hope, that the 
impreflion, to be made by the feveral definitions^ 
would be more ftrong, than that which would be 
cpmmunicated by either, fingly. It was alfo 
thought that the comparifon which muft be 
made of the feveral definitions, to obferve the 
circumftanocs. under which they exhibit the 
Rule, would be the mpfl: certs^in way; at the 
fame time, to inform the judgment, and aflift 
the memory. 

The extent and importance pf this Rule, tbc 
variety of cafes which it embraces, the doubts 
entertained on its extent and application, and 
the nice diftindions, and nujncrous excepuops 

B o£ 
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of which it admits, render the confideration 
thereof a talk of great difficulty. An attempt, 
however* will be made, though with diffidence 
and doubt of fuccefs, to exhibit the rule, in a 
point of view,' fufficient to awaken the attention 
of the reader ; give him an outline of the doc- 
trine ; and intereft his wiflies, fo far as to raifc 
in him a defirc of extending his refearches, into 
the elaborate and highly valuable Treatife of 
Mr. Feame, on contingent Remainders \ from 
whofe judicious eflay on that fubjed, the 
greater part of the dodrinc on this Rule is col- 
lefted. The perfualion that the Effay on the 
Quantity of EJlates, already before the Public, 
and particularly the chapter on Freeholds, is 
defective, for want of the learning of this 
rule, is the beft apology that can be made, for 
offering a feparatc and diftincSl eflay on the 
principles and outlines of which the rule itfelf is^ 
compofed. However, fbme hope is formed,^ 
that the fuccind: and coUedive view, and alfo 
the manner and arrangement, in which the rule 
is exhibited in this elTay, will affift the ftudent, 
in reading the more extended and laborious 
wbrks of Mr. Feame ; and that this eflay may 
have its utility, after that book is read, in calling 

the 



the detailed and cogent reafons of that gentle- 
man to memory; ferving as a fynopfis to his 
work. 

Moreover, it may have the efFed, and a very 
defireable one it will be, of preparing the reader 
to enter on the laborious works of Mr. Fearne 
with fome previous infight into the fubjecSt, 
and with that general knowledge of the applica- 
tion of the rule, and of the exceptions to the 
fame, which will be a means of aflifling him to 
fee the full force, the reafon and the extent of 
that gentleman's conclufions, and of the cafes he 
has introduced, in elucidation or fupport of 
his pofitions, or on which he has offered his fen- 
timents with fo much energy and judgment. 

The importance of a thorough knowledge of 
this rule will be evident, from the confideration, 
that the power of alienation by the anceftor, to a 
total or partial exclufion of his relations ^ coming 
under the denomination of his heirs, in the 
defcriptive terms of the limitation which names 
them, is, very frequently^ to be afcertained 
through the medium, and by the application of 
this rule. In thofc ihftahces to which' the rule 
B 2 applies. 
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applies, thie anceftor has this power of aliena- 
tion ; for the inheritance is in him, and bis cbiL 
dren or other relations, fo far as their right is 
founded upon the limitation to bis beirs, can 
clahn only in fucceflion from him, and, therefore, 
\¥ill be bound by his ads; while in thofe 
inftances to which the rule ddes not apply, the 
children or other relations, falling under the dcno* 
mination of beirs, have a title originally, inthcfr 
own fight, and as pur chafers by iMzinartie, and do 
not claim through or under their anciellor, further 
than as perfons delcribed by means of his noma, 
ahd as his hieirs : in other words, as the perfons 
in whom this charader is to be fulfilled, and 
therefore their anceftdr, merely bccaufe he bears 
that relation to them, cannot, by his alienation, 
make any difpofition to their prejudice. 

Before any obfcrvations are made on thi? 
immediate application of the rule, it will be 
right to pr^mife, that the fame is of politive 
inftitution, and has this circumftance of peculi- 
arity and variance from rules of conftruAion in 
general, that, inftead of fceklng the intention of 
the parties, and aiming at its accotripliftimeht, 
k interferes in/«^^ at Icaft, if not in all cafes with 

the 
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the pre/umaik, ancj, in many inftances, the expre/s 
intention. In its very objeft, it was levelled 
againft the views of the parties. Hence, has 
arifen the great difficulty, of deciding the quef- 
tions which involve the confideration of the 
rule. To determine whether the operative force 
of the rule, or other rules of conftrudlion which 
take the intention of the parties for their guide, 
*fcall prevail, is, generally, the point to be 
decided. It is much and ferioufly to be lamen- 
ted, that a line cannot be drawn fo nicely, as to 
enable a diftin(flion to be clearly tak^r^, difcrimi-* 
nating thofe cafes that are, and thofe cafes that 
are not^ the objedts of the rule. 

Every cafe muft in all injlruments, and elpc- 
cially in ^ills^ in a great meafure, depend on its 
particular circumftances. The queftion in thefe 
cafes will always be, which of the two rules, the 
one in Shelley^ Cafe, or the one that regards the 
intention, {hall be applied to determine the legal 
effedl of t\it feveral limitations, to the anceftor and 
his heirs j and in the progrefs of the obfervations 
to be offered id this eflay, it will be attempted to 
trace the rule in Shelley's cafe to its principle, 
and thereby Ihcw its force and extent, in the 

B3 cleareft 
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cleareft point of view, that it can poffibly be 
exhibited. 



To begin with the outlines of the rule, it muft 
be called to remembrancei that in Perrin and 
Blake^ (b) Lord Man<field faid, " The rule is nor 
" a general propofition, fubjedl to no controul, 
" where the intention is on the other fide, and 
" ^vhere the objeftions may be anTwercd." And 
he agreed with Juftices JVilmot and AJion^ that 
" The intention is to govern, and that Shelley s, 
" Cafe does not conftitute a decifive uncontroul- 
'^ able rule." 

And that great Lawyer to whom this Effay is 
infcribed, in the well confidered opinion he 
delivered on the cafe of Hodgfm and Wife> v. 
Ambrofe (/), which involved the difcuffion of this 
Rule, to the obfervation that " If a teftator 
** makes ufe of legal phrafes or technical words 
«* only, the Court is bound to underftand them 
*' in their legal fenfe, and that they have no 
" right or power to fay, that the teftator did not 
*' underftand the meaning of the words he has 

ufed, 

{h) 4 Burr. a579. i CoIle6binea Juridka. 
(i) Doug. Rep. 327« 



" ufcd, or to put upon them a conflrucfcion, 
*' different from what has been long received or 
" what is affixed to them by law," — ^added the 
following diftindion, — " But if a teftator ufe 
** other words, which manifeftly indicate what his 
" intention was, and Ihew, to a demmftration, that 
** he did not mean what the technical words im^ 
" prt, in the fcnfe which the law has impofed 
"upon them, that intention muft prevail, not- 
" withftanding he has ufcd fuch technical words 
" in other parts of the will." (k) — And that the 
'* operation of words muft arife from the fenfc 
"they carry," was a remark of Lord Hard^ 
wickers (/) ; and " that fenfc," Mr. Juftice BuUer 
has very judicioufly obferved, " can only be found 
" by confidering the whole will together («w)." 
And in this place, it will be right to attend to a 
diftindion, which will be a clue for folving all 
queftions of ordinary difficulty, and the point 
of this diftinftion is that the rule extends to 
thofe 'limitations only, in which the heirs of the 
perfon, to whom a previous eftate of freehold is 
given, are, by the manifefi intention of the par- 
, B 4 tics, 

(*) Doug. Rep. 317. 

(0 In Bagjbrw and Spenftr^ % Atk. 583. 

(m) In Ho4gfiM and Atnbrtfe. 
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tics, to take under that appellation, and that appel- 
htion embraces all the heirs of the given defcrip^ 
Hon, and the limitation has ibe/e heirs alone, and 
no others of a different clafs, nor the heirs of the 
heirs as individuals^ (thereby diftinguifhing be- 
tween the heirs of the ancejlor, and the heirs of 
the heirs) for its oljeif : and it extends to cafes 
of this defcription, as often as thefe heirs are, 
immediately after the deceafe of their anceftor, 
to be entitled in the fame manner, and to the 
lame extent of intereft, and to an eftate exaftly 
with the fame defcendible qualities, as they 
would take fronj their aftceftor, if the limitation 
was to him and his heirs &c, even though it is 
the inientii^ of the parties, that thefe heirs fhall 
take b^ purcbafe, and not by defcent^ and that 
the eftate of the anceftor (hall never, in any event, 
be enlarged by the limitation to his heirs : — For 
M, iii f^yeral fentences, conneded in fenfe thbugh 
dttached in expreflion, it was enlphatically faid 
by Lord Tburhw (»), in declaring bis fenfe of 
the ajiplteatioh of this rate, •* Where the heir 
^ takes in the tbarailer of heir, he muft take in 
^ jkality of heir.*' — " By all the cafes where the 
•• eftate is fo given^ that after the limitation to 

the 

(«} Jmsdnd Mtrgau, t Browh* Ch» Ca* tt6. 
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•« the firft taker, it is to go to every perfon who 
** can claim a& heirs to the iirft taker, the word 
•• hciis is a word of limitatknJ* — And again, 
^' AH heir» taking as heirst» moft take by defcent.*' 

TThis is the principle, the leading objed, and 
^hara&eriiUc feature of the rule, which the rea- 
der will perceive is confined to thofe inflances in 
which the (everal limitations have this view, and 
ire merely of this defcription : for, as has been 
already noticed, the rule is not (b ftrid, as to 
controul the manifeji intention, if that intention 
fteers clear of the reafon of the rule, ct of its 
literal terms. The moft ftrenuous advocates for 
a proper and legal application of the rule, muft 
admit, that the intention is to be coUeded, and, 
if clearly expreffed, to be obferved ; and after 
the intention is fixed, the law decides upon it 
without ambiguity; allowing the intention to 
govern, as often as it is clear that the word 
beirs is not ufed, as defcriptive of the ^bolc 
clafs of legal fucccjjbrs i but in dejignation of an 
individual, or of particular perfons. The inten* 
tion, to be obferved, in exclufion of this rule, 
muft be exprelTed in terms, manifeftly exhibiting 
clear evidence to the mindj that the heirs are 

not 
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not to take merely in that right, and as anfwcr- 
iag that dcfcription. The enquiry, then, muft 
be dircdled, to difcover the intention, and to 
fee whether^he fame is clear of the reafonis upon 
which the rule depends for effedl : For as Lord 
Hale, a charader of the firft refpedability, very 
pertinently obferved in King and Melting (o) in 
reference to wills,, the intention is to be law to 
expound the teftament. — " The true ground of 
•' decifion is the intent, and the true queftion is, 
•• what is the intent, and the interpretation is to 
.•* (hew the intent." And as Mr. Juftice Buller(p) 
with equal propriety, and with much greater per- 
fpicuity and precifion, obferved, in conftru^^ion 
of the fame forts of inftruments, " There is no 
•• rule better eftabliflied than that the intenticm 
" of a teftatpr, expreffed in his will, if conjiftent 
" with the rules of law, (hall prevail." « That is 
,•• the firft and great rule in the expofition of all 
^ wills ; — ^and it is a rule to which all others muft 
•f bend." It fays, " ifconfiftent with the rules t^f 
" I(m\' " but it muft be remembered that thefe 
•* words are applicable only to the nature and 
. *• operation of the ejiate or intereji deviled, and not 

"to 

{o) fVcnt. 214. 125. % dev. 5^. 
(/) In Hodgfon and Amhrofe, 



<• to the conftruSion of the words. The queftion 
" whether the intent be confiftent with the rules • 
'* of law or not, can never arife, ////// is fettled 
" what the intention was. This caii only be dif- 
" covered by taking the whole together. — ^Ifit 
*' be apparent, I know of no cafe that fays a 
" ftrid legal conftrudion or a technical fenfe of 
" any words whatever ^ Ihall prevail againft it, < 
'* unlefs a cafe (y) which made a great noife in 
" Weftminfter Hall a few years ago, be confi- 
** dered as fuch. If the intent ddes not /A?/«^ 
" appear y I agree that the legal fenfe of the words 
" muft prevail ;" and applying his obfervations 
to the cafe of Hodgfon and Amlrofe then before the 
Court oiKing^s Bench for their opinion on the effcft 
of a devife, which, to (late the fame briefly, was 
" To the ufe and behoof of C. and her alfigns 
" for and during the term of her natural life, 
" and from and after the determination of that 
" eftate, to the ufe of Trufiees therein before 
" named, and their heirs, during the life of the faid 
*• C. upon truft to fupport and preferve the contin^ 
" gentu/esdLTid eltates therein after limitted, from 
" being defeated, or deftroyed : and for that pur- 
•'pofc to make emeries and bring adtions as 

"the 

(f ) Perrix and Blake, 
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•• the cafeihould require, but nevcrthclefs to pcr- 
^ mit and fuflfer the feid C and her afligns, 
♦• during her life, to receive and take the rents, 
•• iffues and profits to and for her and their own 
^ ufe and benefit. And, from and after her 
•* deceafe, then to the ufe and behoof of the 
** beirs of the body of fbe /aid C. lawfully ijfuing ;'" 
And obierving that if there had been no devife 
to truftees, the cafe would be fo plain that no 
man could doubt about it,— he propounded this 
queftion " What then is the nature of fuch 
•• devife to fupport contingent remainders^' and he 
anfwered the queftion, faying, "*it is a legal and 
^ technical limitation, the peculiar language of 
*• conveyancers," — and continued to obfervc 
^^ the efFedl of this ion of limitation in a deed, 
•* is fettled. There is not fufBcient to turn words 
^ of defcentj into words of purclafe. The tefta- 
^ trix has not Ihcwn, by any other words, that flie 
^ meant to ufe the technical expreffions in a dif- 
** fercnt fcnfc from what the law has put upon 
•* them, and, therefore, the legal fenfe muft pre- 
** vatl/'-*^** It fecms to me to be falfe logic, to 
•' put a different fenfe ml any words from what 
•' tn general they import to bear, by mere inference 
•* from the words themfelves, unexplained by 

any 



*• any others : thoogh if dther words manifeil the 
'^ intent I know of no law that fays the intent 
** fhall ndt prevail." 

In weighing the force and application of this 
rule, the proper inquiry, in order to the expofi- 
tion of words of limitation to the heir or heira^ 
&c. in doubtful cafes, \%* firft, whether thefc 
words are ufed to comprehend all the pcrfonis 
who fhall fucc^ffhdy anfwer the defcription, and 
confequently, (hall be words of limitation, to en^ 
large the anceftor's eftate ; or are ufed as words 
of purcba/e; that is. Words defcribing/>^r//ri^/<ir 
perfons as individuals, to take in their own right. i 
Secondly, what is the legal import of thtfe Words, 
confidered as words of purchafei and thirdly^ 
whether the intention is manifeftly clear, that the 
words fhall have the particular effeSl of defcribii^ 
particular perfons, rather than, and in diredt ex- 
clufion of the conftrudlion that would be affixed 
to them, by allowing them to be afFeded by this 
rule I under which they will be held to extend, to 
any heirs of the given defcription, coUedlivcly, as 
a clafs of perfons : for unlefs there is fuch direif 
intention, plainly and clearly exprefled, the rule 
tniift take place. Still the difficulty exifts, of 

afcertaining 
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afccrtaining thofe words and expreflions which 
are fufficicnt to indicate fqch diredt intention ; 
and this is a difficulty that can never be totally 
removed. 

To theft obfervations it muft be added (and 
thefe obfervations are in truth, neceffary conclu* 
lions from the pofitions already advanced) that 
it is not fufficient, that the intention (hall de- 
pend on inference or prefumable reafons : it muft 
be manifefted by words which are explicit ; and 
words too. that, without any infringement of the 
rule in Shelley* s Cafe, at leaft the reafon and/pirit 
of that rule ; if not in its literal terms, may be 
conftrued to be a defignation oi particular perfons. 

The difficulty that has been mentioned does 
not, in any degree, queftion the exiftence of the 
rule — ft does nothing more than point to cafes 
that leave room for doubt on its application. 

To obviate this difficulty in fome degree, and 
to elucidate and enforce the obfervations that 
have been made, it will not be foreign to the 
purpofe of this eflay, to review in detail, the 
effed: of a limitation to the heirs or beirs of the 

body 



hdy of an individual, under which the pcffons 
who (hall fuftain this charadler are to be purcba^ 
firs. 

. In cafe the limitation is to the heirs generally^ 
the perfon who anfwers that defcription, at the 
time when the limitation is^ made, otherwifc the 
perfon who (hall firft anfwcr the fame, will have 
a fee; — ^whether defcendible to him and his 
heirs generally^ or with a reftridion to thofc 
heirs who are of the blood oi his father , in thofc 
inflances in which the limitation is to the right 
heir of a man, is not clearly afcertained ; nor is ic 
in any wife material to the point under conlider- 
ation. Of the extent and defcendible qualities 
of the eftate that paifes by a limitation in thefc 
words, fome notice will be taken in the next 
edition of the Eflay on Eftatcs. 

The obfervations that have made on a limita- 
tion to the right heirs of a perfon, are equally 
applicable to a limitation to his heirs of his body, 
with this diftmdtion, though the limitation will 
vcft all the eftate imported by thefe words, in the 
perfon who firft fulfills the charader of heir 2lc^ 
cording to the terms of tji^ gift, yet it does not 

not 
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not exclude thofe perfons, who, by a^iy poflibic 
cVcnt^ may, at a future period, bring thcmifelves 
within the fame defcription (r). All per(bn3 
JucceJJively znt'Nfinng that defcription may take 
under this gift ; for they arc within the termSj 
and therefoi^ ihall derive the advantage, of the 
the feme. The eftatc is wholly in the firfl taker 
with a defcendibley or, more accurately fpeaking, a 
iranfmiffible quality, that will let all fbcceflivc 
heirs of the body of the given pcrfon, tbo' related 
to the firfl taker only in the colUHeral line, into 
its meafure and extent : and fo complete an 
owner of all the eftate, is each fucceflive taker, 
that he may defeat the right of every other per- 
fon falling within the terms of the limitation. 
All the heirs of the body of the perfon to whofc 
heirs the limitation is made, take precifely in 
the fame manner, and with the fame degree of 
intereft, and in the lame relative fituation, as if 
the eftate had vefted in their anceftor, under a 
gift to him and his heirs of the given defcription. 
The heirs fucceeding from time to time, eolla'' 
terally to the firji taker, do not t»ke by way of 
remainder; nor does the perfon in whom the 

character 
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charader of heir is firft fulfilled, take the fame 

limited degree of intereft, as if the gift was to 

him and bis heirs of bis bo^y. His brotbers and 

fijiers are within the extent of the limitation, and 

they may take in fucceffion. Neither do they 

take feparate and dijlin£l ejiaies^ Their only 

ground of claim is that the meafure of the eftate 

does, in its comprehenfive terms, embrace pcr- 

fons of their defcription, and confer a right on 

them. Stridly fpeaking, they do not take by 

defcent ; for they do not claim under the perfon, 

in whom the eftate firft vefts, as th^ir anceftor ; 

nor can they, with any precifionj, be faid to take 

by purcbaje ; for then they would take feparate 

and diftinii eftates. They take in a mixed right : 

in a right that cannot be calily defined, by a quo^ 

dam modo defcent ; a defcent ^^xformam doni under 

the ftatute of intails : and when a limitation to 

heirs or heirs of the body taken jepaxately^ confers 

an intereft of this natur?, then it is, that con-- 

ne£fed with an eftate of freehold in the anceftor ^ 

the rule applies ; and this feems to be a pofition 

fo clear, that every cafe of this defcription necef^ 

parity invites the application of the rule. From 

;hefe dedu(a:ions it appears, that the previous 

piqu\ry muft be, what is the true conftru^ion of 

C the 
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the limitation to the heirs, or heirs of the body, 
confiden-d dillind from the freehold in the an-, 
cei^or. — Does it defcribe all poffible heirs of that 
defcription, fo that it is not confined to (me or 
more perfons in whom the charavSer of heirs Ihall 
be firft fulfilled j or does it by thef^p words, inde- 
pendent of words of fuperadded limitation, ex- 
tend to the iffuty — or the iffue and other relations 
of thefe perfons, is the material point to be 
difcovered : and the rule in Shelley's Cafe will be 
applicable or not, according to the refult of this 
enquiry. That all pojjible heirs of the given dc*» 
fcription are to take in fucceflion, from genera- 
tion to generation, under the naine oi heirs oftfw 
ancefior^ is to bring the cafe immediately within 
the rule : and that only one or mqrc. individuals 
are to take, in that charafter, or rather as parihm 
cular perfons delcribed by that name, either 
'for their lives only, or for an eftate of inherit 
tance to be deduced from them as the fiock or 
ancefior^ and that their heirs are defcribed by 
fuperadded words of limitation and as their 
defcendants, i$ to exclude the rule.— The inten- 
tion that the heirs arc to take by purchafe or 
not, ought to form no part of the enquiry^ 
The firigle point to be decided, is in what man- 
ner 



ncr they are to take; generally, without exception, 
as n clafs of iahei-itabic p^rfons, and as the fuc- 
ceffive heirs of the perfon to ^hom the pre- 
ceding eftateof freehold is limited; or pariially 
as individmh fclcSed out of the clafs of heirs, 
for an eftate, which, fo far as it depends on the 
limitation to the heirs, as heirs^ &c. of their an- 
cefter will determine with thdir ^atbs^ and fo 
iarasit is of an inheritable quality^ will intitle 
thofe heirs only, who, deducing their pedigree 
from thefe individuals, are to look up to them as 
their common %ck^ from whom their defcent is 
|to be derived, the iame as if ^he anceftor of thefe 
individuals, had not been named. 

It is upon thefe grounds that the decifion of 

Perrin and Blake (s) in the Exchequer (^bamber is 
more fatisfadory than the one pronounced iQ 
the Court of King's Bench. 

In that cafe the devife, fo far as it is material, 

>vas made by Mr. Williams in thefe words; 

V Should my wife be enfient with child, at any 

C 2 *'time 
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^' time hereafter, and it be a female, I give and 
bequeath unto her the fum of ^2000, &c. 
" And if it be a ma/e, I give and bequeath my 
'f eftate real and perfonal equaljy to be divided 
f' between the faid f nfant, and my fon John IVil^ 
" Hams, when the faid infant fliall attain the age 
" of twenty-one. Item it is my intent and mean- 
" ing that none of my children Jhall Jell or difpoje 
" of my eftate for longer time than his life ; and io 
" that- intent I give, dcyife, and. bequeath alt the 
« reft and reliduc of my eftate to my fon John 
^'IVilliams and the faid. infant for and during 
/' the term of their natural lives : the remainder to 
" my brother-in law J. G. ajid his heirs for and 
•' during the lives of my fon fohn fVilliams and 
*' the faid infant, the remainder to the heirs of 
" the body of my faid fon John Williams and the 
*' faid infant lawfully begotten or to be begottei^, 
" the remainder to my daughters^ &?<;/' 

It is by obfcrving on this cafe, that the rule 
may be brought to the teft, and illuftrated. That 
this cafe did or did not call for the application of 
the rule, was a point, on which a great diverfity 
of opinion was entertained. Men of the firft 
eminence differed in their fentimcnts on the con- 

ftrudion 
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ftrudlion of this will.— In the Exchequer Chamber 
it was held by a majority of the judges, that the 
rule did apjply to this cafe j and the judgment of 
the Court of King's Bench, pronounced upon the 
opinions of Lord Mansfield and Juftices IVilles 
and AJion, againft the opinion of Juftice >Yates 
who argued veiy ably and ftrenuoufly for the 
application of the rule, was reverfed; 

Now, trying the folution of the law on this will^ 
by the modes of enquiry that have been recom- 
mended for afcertaining the application of the 
rule in doubtful cafes, it is clear that the cafe of 
Perrin and Blake was completely within the rea^ 
Jon and the terms of the rule — without any cir- 
cumftance, bcfides the intention of the teftatorj 
(cblleded from the exprefs eftate for life,- and the 
limitation to fupport contingent remainders) that 
the heirs fhould take dijiin^ly from their anceftor, 
to (hew that the teftator did not ufe thefc words 
as "WOxA^ oi limitation^ that is^ as comprehending 
the whole clqfs of heirs : and this intention, fo far 
from negativing the application of the rule, is the 
very reafon from which it had its origin. It was 
clear that the teftator intended that thtjuccejftve 

C 3 heirs 
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heirs of his7&», and not merely ^^ or ik^Pe indivi- 
duals inparticular, ftiould be intided under th« 
limitation to the heirs of his body. He might 
have intended, and moft probably he did mean^ 
that tht firjl and olYitv/ons Ihould tdkt/ucceffively 
in their cwn rights apart from their anceftor, an 
cftate tranfmiflible from them to their heirs in 
tail. But to the words he ufed, iri the general 
and unqualified manner in which they were 
introduced^ the law has appropriated no (uch 
meaning, and therefore, it could not afSx to 
them any fuch fenfe. The words heirs of the 
body unexplained by any adjunSi or declaration (/) 
will not in a Court oi law admit of this interpre- 
tation ^ and even in a cafe (it) in which words 
pointing to a fuccejfwn of the heirs according to 
Jeniority^ and by way of remainder^ and others of 
a correfponding and (till ftrongcr import were 
ufed, it was determined that they were not fuffi* 
cienttotum the word heirs, &c. into words of 
purchafe, defcriptivc of the jirft and other 7&»/, 
N as diftinii peribns, unconneded witfa^ and inde^ 
pendant of their charader of heirs. 

In 

(i} See Hodgfan and AnArafe. fupra. 

(u) Ugati V. SiViiU- I P. W. 87. I Eq. Abr. 394« 



In Perrih and ^lake to have given each refpec- 
tive fon, according to his fcriiority, an eftate 
tail, fo that each feveral fon might have a veiled 
eftate at the fame time, one inpojfejjion the others 
in remainder t would have been to arnex to the 
words heirs of the body, a fenfe of which thejr 
do not admit in a Court of Lawi No Court re* 
gulating its decifions by the ftri<5l rdes of the 
Common Law^ has ever yet gone fo far as to put 
iuch a liberal conftrudlion on thefe words, ftand« 
ing alone and undefined, as to determine that 
they (hall give feveral and dijlinti ellates to dif^ 
iin£l perfons, when thefe perfons all come undet 
the fame denomination, and are defcribed by a 
general term as a colleffive cla/s of perfoiis. The 
Cafes of Mand^ilte (-z^), and (Vills and Palmef^(w} 
go the iertgth to negative this conftrudtion, by 
Ihewing that the law will give all the eftate 
or degree df intereft imported by thefe words, 
to the firft takers even in thofe inftances ia 
which the heirs are unquefimahly to be intitled 
as^rri^^/ by that name of defignation, and that 
name embraces other perfons who may fuccel^ 
fively anfwer the defcriptivc terms of the limita- 
tion to the heirs; and to have determined that 

any 
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any individual, or theperfon in whom the cba-^ 
rafter of heir Ihould be firft fulfilled, would take 
excluiively of all the other perfons who might 
anfwcr the defcription, and that the gift Ihould 
be confined to that perfon and his heirs of his 
body, would have been to abridge the gift, to 
the prejudice of other perfons who were clearly 
and equally the objeds of the limitation. For 
thefe reafbns it feems agreeable to firft principles 
and every rule of conftrudion, to conclude that 
the heirs were intended to take as a clajs or 
denomination of perfons^ and not as individuals 
parricijlarly fclected out of that clafs or denomina^ 
Hon ^ and fince under the will which gave rife to 
the queftion in Perrin and Blake^ they were to 
take in this manner, and their anceftor had a prc^ 
ceding eftate of freehold, there was no well 
founded reafon to contend that this eftate did 
not attrad to him the benefit of the limitation 
to his heirs. 

•Tis true that in the conftrudlion 6i articles (ct 
a viariiage fettle ment, the Court of Chancery 
exercifing its equitable jurifdiliion to corredl the 
manifeft errors of the parties, does, in fomc cafc&, 
conftrue a limitation to the heirs of the body 10 
give an equitable intereft in tail to the jirjl and 

other 



other fonsi But ihis pradlice furnifties no argu- 
ment for a fimilar conftrudlion of thefe words in 
a Court of law. The Court of Chancery itfclf 
allows that the legal and proper conftrucSion of 
thefe words, is that which refults from the con- 
clufions to be drawn from the rule in Shellefs 
Cale ; and even admits the ncceffity of change 
ing the words, in order to give the intention that 
eifed at hw, which is agreeable to its own equi^ 
table interpretation or rather interference. 

It will be material alfo to obfervc that, gene- 
rally fpeaking, the dodlrine is equally applica- 
ble to limitations of the legal ejlate — limitations 
of* ufe^ — ^and limitations of trujl : and extends 
as well to copyholds to freehold lands and tene- 
lilents. 

It will be right alfo to premife that in thofe 
cafes in which the owner of an eftate, either 
freehold or copyhold^ limits the ultimate interefl:^ 
(being the fee) to his right heirs ^ by way of ufe ; 
iii the cafe oi freehold lands, either upon a convey^ 
ance or declaration of ufes (x) ; and in the cafe of 

copyhold 
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copyhotd lands upon a furrendcr to ufcs (y)^ he 
lias the feti as his old reverfitm ; and as to this 
point fo far as relates to freehold lands^ it makes 
iio difference, whether an eftate of freehold is 
limited to bis ufe^ or an eftate of freehold is 
limited to the ufe of any other perfon, exprefsljr 
for the eiakft period of his life, or he has an 
t&zit: for yean by exprefs littiitation. A limita-* 
tion to the ufe of his heirs of bis body^ is nor 
affeded by thefc bbfervations ; for unlefs the 
author of the u(es, takes si preceding eftate of 
freehold by limitation, or refulting ufe, his 
Iieirs of this defcription, will, under a limitation 
to them, take by purchafe (z) ; and if the ancef^ 
tor takes a preceding eftate of freehold, the rule 
which is the fubjed of this effay, applies to the 
feverai limitations, and his heirs of his body 
cannot be intitled^ otherwife than by defcent 
from him* 

Since a man cannot devife an eftate to himfelf^ 
SIC limitation in bis will to his heirs ox heirs oj bis 
hdy^ can become the fubjedt of the rule, for 
want of an eftate of freehold in theanceftor; and 

in 
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in deeds operating Jblely by conveyance at cmirum 
law, a man cannot, with cffcft^ limit anyeftate to 
himfelf, or to his heirs, or beitj of his body^ 
fucb, and under that appellation. 

In wills, a de vifc by a man to bis beirs of bis hody^ 
will create an intail, in favor of thofe perfons who 
are within the defcriptive terms of the devife, 
as purcbafers (a), in the manner already noticed^ 
and as will appear in the cflay oh eftates, under 
the chapter which treats of eflates tail; and a 
devife by a man to his right beirs, by that name^^ 
with an intention that they (hall have the fee, is 
void I and they will have the reverfion by defccnt, 
as his heirs, without any regard to the rule pro- 
fefledly treated of in this eflay. 

To the generality of the pofition, that a man 
cannot make himfelf, or his heirs by that name, 
furcbafers, by a limitation in a conveyance at the 
common law, the validity and efFedlof a limita- 
tion to him, in a fine fur grant 6f render, has 
the femblance of an exception. It muft be 
allowed, that the render of a fine of this fort, may 
give an cftatc to the granting party, or to his 

heirs 
(a) mils Y. Palmer. 
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lieirs as purchafers by that name, and that, in 
point of fad, the fine, coUeAively confidered^ 
is the conveyance of the perfon, who gives efFedt 
to the grjlrit in that fine. In legal intendment 
however, the perfon who makes the render is 
confidered as the author of the ejlaies limited 
back to the original owner, or to other perfons; 
The inftrument is confidered as a double convey 
ance, as a grant and reconveyance made by feveral^ 
and diftind: inftruments ; and therefore this cafe 
is neither within the terms or the fcope of thefe 
obfervations. It was thought proper to notice 
this cafe, that no confufion might arife^ from the 
impre (Hon which it might have made, before it 
had been fufficiently weighed, and the reafon: 
that occafioils the difference had been confidered. 

And it is alfo to be obferved, that when the 
word heirs, conncded with an eftate of freehold 
in the ancefl:or, is ufed in deeds or wills, to de- 
icribe a clafs or denomination of perfons, and under 
the rule now in difcuffion that limitation might 
have given the intcreft to the anceftor, this limi-^ 
tation will fail of effed, unlefs, at the teftator's 
death, the anceftor is living to take the intercft ; 
and the heirs can not take by purcbafe though 

their 



their anctftor never was in a lituation to have the 
freehold, and though they would have been 
intitled as purcbafers^ if their ancejior had nq( 
b?en named to take the previous eftate {h). 

And it is alfo to be underftood, that there arc 
fome cafes, falling under the literal Urms of the 
rule, that are not within its extent and application. 
Thefe cafes will be noticed, inrthe fequel of thefe 
obfervations, as forming exceptions to the rule. 
They comprehend thofe limitations in deeds^wilh^ 
and other writings in which the words "Heirs of 
heirs &c." are ufed and explained^ in* a fenfe that 
makes them words of purchafc, and of the fame 
import ; in fome inftances as ihtfirji and other 

Jms^ &c. or a particular fon of the anceftor, and 
bis or their heirs of his or their bodies ; and in 
other inftances, as all the children of the anceftor, 
and the heirs of the bodies of thefe children, in 
WntdX fuccejfion from ibem^ according to the rules 
of defcent ; and in other inftances, as a particu- 

, lar^^/y2?», diftinguilhed at prefent, by a title or 
defcription that he, of all others, is moft likely 
to anfwer and fulfill at a future period. — They 
alfo comprehend thofe limitations in mar-^ 
riage articles in which, from the nature of the 

provifion 
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provi&m, the parties mnft have meant that the 
fir^ and fAberfm^ &c. Ihould take by jmrcbafi^ 
or they have entered into an agreement which, 
fo far as relates to the heirs ^ can give no certain 
advantage to thenu 

And it muft alio be underftood^ that the word 
iffne^ ufed in wills in the fame fenfe and as a fpb^ 
ilituted term for heirs of the body, is within the 
fcope and extent of the rule. — As to thofe cafes in 
which it has been held in the confti-udipa oiwills^ 
that an eftate of inheritance has pafTed under limi- 
tations xo/ons^ ox children^ in thefe terms, when the 
anceftor takes a preceding eftate of freehold, they 
are to be referred, iome to the tbtrd^ others to the 
fourth rule propofed for the interpretation of wills, 
under that chapter in the elTay on eftates, which 
treats of eftates tail. . Thefe rules are exprefled 
with a trifling variation in the language, which 
is noticed by italics and the omiflion of (:he 
inark$ of quotation, in the following words (r), 
"When it appears to be the intention of a 
*• teftator, that all the ifTue of a perfon to whom 
« a devife is made, are to take under his will* 
« and they cannot all take, unlefs an eftate »U 
"paflfes to the anceftor, the anceftor fhall have 

«'an 
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^« an eftatc tail, that his iffue may take in fucced, 
" fion from him j and a devife to him for Ufc 
«' by cxprefs words* will not prevent this con- 
*• ftru<aion, 

*' When there is a manifeft intention on the 
" part of a teftator, in favor of the iflue of a 
*^ devifee generally, or fome of them in parti- 
** cular ; and there is alfo a particular intention, 
<* according to which the iffue are to take in a 
** manner different from that in which they can have 
•* the land if they are to claim in fucceflion from 
** their anceftor, the will (hall be conftrued ac- 
^* cording to the general intention, and not be 
^* confined to t\kt particular one;^ and the devifee 
•« Ihall have an «ftatc uiK" 

It is the eftate of freehold^ which, with the 
exceptions that have been noticed, and are to be 
obferved on in the fequel, attra£is to the ancef- 
tor, the eftate imported by the limitation to bis 
ffeirs. The rule is^ by fome thought to be of 
fcpdal origin (d)^ or to be accounted for only 
iJpon the principles of that fyftcm of tenures, 
^nd the confecjafntial fruits of fcignory. 1 his 

was 

^d) 4 Bac, Abr» jox. 



40 iDntf^tnHultin 

was the opinion of Juftices A/lon, fflHes, and 
Taifs, delivered in Perrin and Blake (e) : the firft 
of whom faid, " The maxim itfelf grew with 
" feodal policy ;" the fecond that *^ It was an old 
5' rule of feodal policy j and the third that " The 
*' rule had its origin in feodal policy, and gr^w up 
^' in days when the law favored defcents as inucH 
^' as poffible.'' — After the time that wardjhips^ re^ 
liefs, and other incidents of tenure, flowing from 
hereditary eftates, were introduced into this fyf- 
tem of property, it was accounted a fraud upon 
the Lord, who was intided to thefe fruits and 
incidents upon the death of his tenant, and tlie 
fucceflionof the heir, that there (hould be a pow^r 
to give the eftate to the anceftor tor his life only^ 
and of extending that eftate to his heirs ^ qua terns 
they were his heirs : fp that the heirs fhould be 
intitled prccifely in the fame manner, as if they 
took by hereditary fucceflion^ ajid at jhe fame 
time, take as pmxhafers in their own right, and, 
as a confequence,defeat the Lord of the fruits that 
he would be intitled to have, upon a fucceflion 
from the anceflon On this account, and with 
great reafon, this rule is fuppofed to have been 
framed, to give the eftate to the anceftor, that 

the 
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.the hpirs imght take by hereditary fucceffipn, inji 
courfc of defcent, and' the Jjord hav.c the fruits 
.of his fcignpry ; and in truth, the ftajute (/) 
enad'cd fpr anulUng feoffments, made fyaudur 
lently^ to thofe who muft be the heirs of the 
feoffor, to defeat the Ix)rd pf his wardfhip, is ^ 
legijlative provifion, levelled againft the fame 
fort of injury. For in thefe days, ward (hip was 
the moft valuable fruit arifing to the Lord from 
his feignory : — and the King in particular was 
very much concerned to prevent all unfair means 
«of depriving Lords of this incident of tenure, 
and they could be deprived only by the tenants 
introducing the heir to the Lord as a purchafer^ 
inftead of Xuffering him to be intitled by defcent. 
pThc ftat^ute which ha,s been mentioned, pro* 
yided againft the pr^dlice of conveyances by 
fathers to their eldeft/ons ; and, probaby, to elude 
Xhe ftatute in that particular cafe $ and in pthe;r 
4C»fes, w between perfons becoming pyrchafess 
•and their iEv/W; feoffment* and conveyances were 
made, wi<ic;r which the father or purchafer woul4 
take an eftate for life, with a remainder to his 
Iteini and the Courts of Juftice, perqciring the 
frauds tsmmitted: ;^nft Lords bf x\»& pnur- 
D tice, 
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ticc, which, if indulged, would have totally 
deprived them of their right to wardflbip, pu{ 
that conftrudtion upon the Jeveral limitations 
which they receive at this day. For it is evi- 
dent from the (tatute which has been mentioned, 
that tenants made a general pradlice of deviling 
means to deprive the Lord of his wardftiip, 
and that the legiflature , was anxious to aifbrd 
relief to the Lord ; and it may, therefore, very 
^irly be concluded, that one of the means, de- 
vifcd for the purpofc of defrauding the Lord, 
was to make the conveyance to the anceflor and 
his heirs, by feveral limitations, with an intent 
that the heirs fhould be purchajers^ and that the 
Courts of Juftice, aifllng upon the fpirit of 
this ftatute, or perhaps upon fome ordinance 
which then had the force of law, applied to the 
feveral limitations that conftruiflion, under which 
It is, at this day, held that the limitation to the 
heirs gives the inheritance to the ancefton At 
leaft without fuch conftrudion the provifions of 
this ftatute might have been ^afily eluded. 

' Others, (jf) on the contrary, have been of 
opinion; that the rule owes its exiftence to the 

relation 
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relation between the if /rand the ancefi&r, znd the 
genuine conftraftion of the taw, which, they 
contend, holds a limitation^ '^to a man and his 
beirs, or heirs of bis iddy, by feveral ^nd dijiinii 
claufes, and even with a divifion of the time or 
interefl:, to pafs by thefe limitations, to be of 
the fame nature, import and' (extent, as a limita- 
to a man and his heirs, or heirs of his body, by 
one connefted claufe of limitation ; with the 
difference only, that when the limitations are 
feveral and diftind, and eftates are fubftituted 
intermediately, the intermediate ellates miift 
.have priority, according to the order of their 
limitation. Thus Chief Baron Gilbert (b), in 
accounting for. the cafes falling under the rule, 
among other conjcdhires, refers " their principle 
" to the conformity or parity of reafon" that 
feveral limitations,-— one to the anceffor, — the 
other to his heirs, — *^ bear to a limitation to A. 
" and his heirs— or heirs male or female of his 
^ body;" and reafons thus, *' as the one gives 
** an cftatc for Itfe by implication' and more, fo 
" the other gives the fame in cxprcfs words and 
** more ; and expreffio eorum qua tacite injunt 
** nibil operaiur. And the interpofition of ano- 
D a « ther 
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•' thcr ^ftatc between them^ only breaks the order 
*' of the limitation^ not the operation of the 
^' words : which being the fame in both cafes 
*^ ought to have the fame operation and con- 



To this tScGt alfo are the obfervations of 
IVIr. Fearne (i) who fays, in one pafTage, '* In 
** truth the only fubftantial difference, between 
'-'a limitation to A. and his heirs; and a limi- 
^tation, to him for life, remainder to B. in 
*' tail, remainder to the right heirs of A ; ap- 
" pears %o be, that in the firft inftancc, A. takes 
*-* the entire fftaie in fee, and, in the other cafe, he 
" takes it divided by, and fubje^ to the efiate tail 
" in Bf The words bis heirs, in either cafe, 
'^^ operate equally as words of limitation^ viz^ 
" words giving the eftate imported by them, n&t 
•' nriginaUy to tht-^xprrfs objeSsoj the de/cription^ 
*^ but extending the anceftpi« eftate, immediafefy 
*'in th^B 9ne'Gafe, and mediately in the other, to 
^•them by defceni^ and limiting the ultimate 
** bounds of the eftate which he is to take."— 
*^ And ill aijother paflage (i), " If we confider 
'' the freeholdj. what ki frpth it is, a portion of 

the 
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^' the inheritance, the rule fays no more than that 
" you fhall not apportion and divide the inheri- 
f tance between the anceftor and a line of fuc- 
** ceiTors, claiming under a denomination belong- 
** ing to them only as his reprefentatives, to an 
*' inheritable cftate, derived from, or under 
^* him." — But, with great fubmiflion, thefe ob- 
fervations arc conclufions, refulting rather from 
tb^ determinations on the rule, than from any 
general interpretation of the law. They are the 
cffeii of the rule, and not the conftru(?lion of the 
cafes. — In a general point of view, the cafes do 
not require this interpretation^ but tjje rule 
adapted to thefe particular cafes determines that 
they fhall receive it. 

Since the diftincSion between cftates for life and 
in fee was already marked^ and it was a fettled 
point that the owner of a fpf might, at leaft with 
the confent of his Lord, difpofe of his eftate to 
the cxclul^on of his heirs not being his ijfue in 
tail, it is highly improbable that the fee would 
have been conveyed to him by the circuitous 
P3 
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terms of feveral limitations, one to him for hi^ 
natural life — the other after bis decafe, to hii? 
heirs. — Thefe expreffions tend ftrongly to dif- 
coyer an intention that the anceftor (hall have no 
greater intereft th^n for his life, and that, after 
his dcceafe, his heirs Ihall be intitled in their own 
right; and if fuch is the apparent intention, what 
rule of confiruSiion denies eflfed to the fame ? To 
defeat that intention, it was neceflary to intro^ 
duce a negative rule ; ^ rule, which for fome rea- 
fon of policy, ftiould contravene this intention: 
and of this defcription nfay the rule in Sbellefs 
Cafe be very properly cpnfidered. 

And by way of caution to the conveyancer, it 
will not be fuperfluous to obferve, fince the prac^ 
tice does not appear to have been ever adopted^ 
that a certain way to avoid any queftion on the 
rufe, indeed to preclude all doubt, when he 
intentionally ufes theword heirs as a word of limi- 
tation, is to make the limitation to the per/on and 
his beirs^ or heirs of his body, even though there 
M a previous limitation to the anceftor of an 

eftatc 



tftace of freehold. In this mode of limitation 
there is no abfurdity at law^ though there may be 
An apparent incongruity in terms ; for there can^ 
not be any impropriety in making the fecond ^ 
limitation^ as well as the firft, to the per/on him- 
feif, fince the law concludes that a man, who 
has an cftate for life, or ^n eflate tail, may aifo 
have another remote intereft, for example the 
fee; or an edate tail, when he takes only an 
ellate for life under the former limitation ; or a 
more enlarged eftate tail, in thofe inftances that 
be takes a previous and /pedal eftate of that 
denomination. To introduce the word bet'ri 
into any iiiftrutncAt as ^ word of punbqfe^ is air- 
ways improper/ becaufe that word has an efui^ 
vocaly and, ufed in this manner, only a cmjtruttivi 
meaning. There are words of definite tneanin^^ 
that leave no room for the aid of rules of con« 
flru£iion, and that afcertain the objeds of de- 
fcription ib precifely, thAt no queftion can be 
raifed on the intention they are to expreis* 
Hence the advantage of an intimate acquain«« 
tance with the law of aflurances,and t\it leg^lim*' 
port of words, fince an extenfivc knowledge o£ 
the Jaw on this fubjed enables the pradUtioner to 
defy eithi^r the fqphiftry of argument^ or the 
t> 4 power 
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power that leaves Courts of Jufticc at liberty to 
decide on doubtful queftions, in their difcre- 
tion, which, though cxercifed with a well meant 
regard to the intention of the parties, often defeats 
that intention. In Ihort, the art of the conveyan- 
cer is properly exercifed, and his (kill and kndw- 
ledge, as well at his caution and regard to the 
intereft of his employer, moft judicioufly diC- 
played by the ufe, in thofe inftances in which it 
is in his power to introduce them, of words and 
plirafes of a fixed and acknowledged import/ 
and, in thole inftanceS, in which wbrds of this 
defcription cannot be found, by adding fuch ex- 
planatory' declarations as clearly exprefs the 
intention, and confequently, leave Ho room for 
dtfcretionary conftrudlion. 

* Leaving it to the diligence of the ftiideht to 
fatisfy himfelf of the policy that in the fitft place 
^vc rife to, or called for, the adoption of the 
rule, it may be afTumed^ as a certain and incoh- 
tfovertiblc pbfitidri, ' warranted, in its tulletl ex- 
tent, bjr prafecal obfervatioh, that the objcS of 
the rtife, is togi ve to the ahceftor, iaJdng anejiate of 
freehold, tticiAtereft imported by the limitation 
to his iierfs, io Us ib confer oh him the owherfhijp 
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ofthateftate, and make it dtkendihlc from him 
to his hoirs, in the regular line of fucccflion ; 
precifely in the fame manner as if the limitation 
' to his heirs, was to him and his heirs, &cand 
fince this is the implied conftrudion of the law 
upon the feveral limitations, it muft be allowed 
that there will be no impropriety, much lefs any 
abfurdity, in following the advice that has been 
offered, to give the eftate, by the fecond daufe, 
to the ancejior and his heirs of his body, inftead 
of making the limitation to the heirs of the body, 
without taking any notice of the ancefton 

That this was the obje<5t of the rule, is clear 
ftom the cafes to which it is applied at this day, 
and 'tis from its application alone, that any con- 
clufions can now be drawn to the rcafon of the 
rule. The reports of the old cafes arc filent on 
the reafon of the rule, and leave it to conjecflure 
to difcovcr them 5 and till the Cafe of Sbelliy 
rtccivpd its decifion, very few cafes had invited, 
or at leaft involved, a difcuflion of the rule ; and 
when that cafe firft arofe, the rule does not ap- 
pear to have been underftood or acknowledged 
zi a general and univerlal poiition^ perfectly 
fettkd and received as an axiom. 

The 
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The opinions ad^^anced by the gentlemen who 
argued that cafe, and who were of the molt 
diftinguifhed abilities, and, afterwards, filled the 
firft feats of Judicature in different departments, 
make this pretty evident* The cafes cited in 
Lord Coke*s report, as thofc by which the rule 
was proved, are all taken from the year books 
in the time of Edward, the Third. Of thefe 
cafes, that of the Provoji of Beverly (/), which 
was before the Court in the fortieth year of that 
reign, is the mod modern. It arofe upon a fine 
fur grant ^ render , by which lands were fettled 
upon John Sutton the granting party in the fine, 
for his life, remainder, after his deaths to John 
his fon, and to Eline his wife^ and the heirs 
of their bodies begotten ; and, for default of 
fuch ifliie, remainder to the right heirs of John 
the father : John the father and John the fon 
were dead, and Eline was alfo dead^ and there 
were no iflue of herfelf and John her huiband. . 
Richard, another fon of John the father, entered, 
claiming as a purchafer under the limitation to 
the ri^i heirs of his father. The effecft of this . 
limitation came in queftion, upon a diftrefs for a . 
relief, a replevin, and conuzancc by the bailiff of 

thc^ 
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the provoft of Beverley, fctting forth the limi- 
tations, and juftifying upon the ground that a 
relief was payable. The plaintiff in replevin 
concluded to the Court, demandii^ their judg- 
ment, if the avowry for the relief could be fup- 
ported* The arguments on the part of the 
plaintiff, as well as fome cafes cited in fuppottof 
thcfe arguments, were direded to (hew, that the 
limitation to the heirs gave the eflate to Ricbatd 
by purcbqfe. The Counfel for the avowant ar- 
gued that Richard became intitled by defuni 
from his father/ Whether Candijh and Thorfc 
were on the bench, or of Counfel with the avow- 
ant, is not dear/ The formei: faid, " If the Icafc 
" had been to the father for Hfe^ the remainder 
" to his right heirs^ the father would have had 
** the fee," and concluded that bccaufe " the kafc 
•* was to the father for his life, the remainder to 
•* John his fon in tail, the remainder to the right 
^* heirs of the father, if Richard" (the feoond 
fon) ** had been then under age, the Lord fhould 
** have had the wardjbip, and, by confequence; 
« he (hould have relief/' He added " If a writ 
" of right had been brought againft John" (who 
was tenant in tail) " after the death of his iather, 
** he might have joined the mi/e ia hi? own righr^ 

**and 
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*• and in no other right/' and this he faid "proved 
«« that he bad the fee fimple.'* 

norpe, in anfwcr to Fincbden, of Counfel with 
the Plaintiff in replevin, obfcrvcd, "that the 
•* objedlion was to pay a relief, becaufe Richard 
•' became intitled as a purchafcr, in regard that 
" he was the firft perfon in whom the remainder 
•* could take effed by the words of the remainder, 
" but*' continued he " your title is as heir to yout 
" father^ and your father had thtfreeMd precede 
*' ing, and if John his fon and Eline his wife bad 
**died" — (without iflue it muft be intended) 
*^ in bis life time, he would have been tenant in 
" fee fimple, and, for this eftate, might have 
" brought a writ of right, and the remainder was 
" not at all limited to you by your proper ndn^e^ 
•• but as heir ;" and, for tbefe rea/ons, it was 
awarded by all the Juftices that a return ftiould 
beniade, confequently that Richard took bjr 
defcenty and a relief was payable* 

Of all the cafes particularized in the report, this 
alone is intelligible ; and it is the only one fromf 
which any conclufion to the rule under confider- 
ation Can be drawn. This cafe however is fo 
clear and precife to the point, that it leaves no 

doubt 



doubt on thedecilion, and it is material that one 
of the exprefs grounds of the adjudication, was 
that the anceftor had ^freehold preceding. 

There are fome cafes of an earlier date, and a 
few fubfequent to this decifion and prior to Sbel^ 
ley's Cafe, all enforcing the fame rule {m). The 
mod early cafe in our books was determined in 
M. 18. Ed. II. {n), and one of the reafons^ 
afligned by the Court, for conftruing the heirs to 
. have taken by dcfcent, was that otherwife^the^^ 
and the right would, after the determination of 
prior eftates of inheritance in tail, have been in 
nobody. A circumftance which is very remark- 
able, is that none of thefe cafes take any notice 
of the policy that induced the Courts to put this 
conftrucftion upon feveral limitations to the an- 
ceftor and his heirs ; and Mr. Juftice Blackfione{o) 
in delivering his opinion upon Perrin and Blake^ 
while before the Court of Exchequer, upon a writ 
of error, held it by no means clear ** That this 
*' rule took its rife, merely from yZ't?^^?/ principles; 
*' he was rather inclined to believe it was firft 

eftablifhed 

(m) F. N. B. 196 H* 5 Edw. 4. a. ii. H, 4. p. Z27. b. 

(ni M^yn. Edw. a. fo. 577. 

(O IfVg« Law Traa« i vol. 498. 500. 
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•• eftablifticd to prevent the inheritance from be- 
^^ ing in abeyance^ and that one principal fou:<da^ 
•* tion of it was to obviate the mifehief, of too 
*• frequently putting the inheritance in fufpence, 
•• or abeyance. Another foundation/' he faid, 
•'might be, and was probably laid in aprinci- 
^ pie diametrically oppofite to the genius of the 
•' feodal inftitutions ;" namely a defire to facili- 
•• litate the alienation of land, and to throw it 
•• into the track of commerce, one generation 
•' fboner, by veiling the inheritance in the ancef- 
•• tor, than if he continued tena-nt for life, and 
" the heir was declared a purchaier." 

Againft the firft branch.of this hypothefis, it 
may be fairly allcdged, that it proves nothing, or 
proves the very point which is infrfted on. For, 
as between whom except the Lord and tenant ^ or 
Ixjw as between them unlefs it was in regard to 
the fruits of the feignory, could there have arifen 
amy difference whether the inheritance was veiled 
or in abeyance. The dodlrine of the law, re- 
quiring that contingent eflates of freehold (hall 
be (upported by preceding particular ellates of 
the fame quality, and that fuch contingent eftates 
of freehold fhall be void in event, unlefs they 

become 



become yefted in intereft before the determina- 
tion of all the particular eftates of freehold by 
which they arc preceded, and in relation ta 
•which they are remainders, had abundantly 
provided for the inconveniencies that might 
otherwife have arifcn to ftrangers^ or, in any other 
refpedl than fo far as relates to the fruits of feig- 
nory, even to the Lords themfeives : and there is 
no trace from which it can be fairly inferred, that 
a wifh to facilitate the powers oi voluntary aliena- 
tion, in the then generation, could, at this early 
period, in any degree, have influenced the deci- 
fions of the Courts of Juftice. The provifions of 
the llatute de donis made about this time (p); the 
low, though improving (late of commerce ; and 
the fettered terms impofcd upon eftates^ arc 
llrong arguments to be urgeid againft the fecond 
branch of the hypothefis. — Befides, to account for 
the rule, by this branch of the hypothefis, is to af- 
fign a caufe by nb means equal to, if at all corref- 
ponding with the efFcA, efpecially in the applica- 
tion of the rule to limitations to heirs of the body ; 
fince it was not till till the reign of the fourth 
^ward that an eftate tail conferred the power of 
aliening the inheritance; and, even in this ad- 
vanced 
(p) The reiga of thtfi-JI Edward, 
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vaticed period of eftatcs tail, the alienation was 
made under a modeof afiurance invented for the 
very purpofe of evading, through the medium of 
a fiction, the exprefs provifions of the ftatute of 
intails, commonly cited under the name of the 
ftatute de donis. 

To return to the confideration of the circum- 
.ftances that call the rule into operative force. 
That the rule may apply, the anceftor muft take a 
f re ceding eftate oi freehold, either by limitation, by 
refulting tife (y), or implication of law (r), and muft 
take that eftate by, under, or as confequence of, 
the fame deed or inftrument that contains the 
limitation to his heirs ; for in thofe inftances 
that the eftate limited to the anceftor, is^ 
years only, and he takes no eftate of freehold (j), or 
aa eftate of freehold is limitted to him by one 
deed or inftrument, and the limitation to his 
fccirs is by another deed or inftrument (/), (with- 
out 

(q) Pybus and Mitford i Vent. 372. Wills and Palmer^ fbpra. 

(ry Hayes and Ford 2 Black. Rep. 64. 

, (s) TsppinS'Ca. i P. W, 359. Harris and Barnes^ 4. Burr, 
ar57. 1 Inft. 319. b. 

(t) Moor and Parker, L. Raym. 37. Fonereawv, Fomreask 
DoCig. Rep, 4.70. Snow and Cutler, i Lev. 135. 



out any regard to the priority of the inftruments to 
which one, or the other of the limitations owes 
its cxiftence, and under which it is to receive 
efFedt) the rule has no application ; unlefs the 
limitation to the heirs is in a deed of appoint- 
ment to ufes, taking efFedt under a power, inferted 
in the fame deed, that contains the limitation of 
the eftate of freehold to the anceftor ; and in that 
cafe, it feems to be doubtful, whether the feveral 
limitations will unite and confolidate, fo as to 
give the anceftor the intereft imported by. that 
limitation or not («)* The inclination of the 
opinion of thofe, who feetn beft verfed in this 
learning, is, that the feveral limitations will con- 
folidate. To this opinion, there are fomeob- 
jedions. The ftrongeft, and one which does not 
appear to have been yet fuggefted, is that an 
intereft, once determined to be an ejiate for life^ 
without any reference to or connexion with the 
inheritance in the tenant of that eftate, will, by 
fubfequent matter, and, in fome cafes, by the adl 
of a third perfon, become an eftate of inheritance* 
Another objedion is, that the heirs cannot, in 
reference to the eftate of their anceftor, take by 
way of remainder. And, in the opinion of Mr. 

E Fearne 

(u) Feame 99. Butler on i Inft. 429. b. n, 1.. 
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Fearne{v)^ the rule has no application, in thofe 
inftances in which the anceftor has the freehold 
merely as a trujieei taking no beneficial intereft 
in that ellate. This pofirion feems equally que£* 
tionable. It proceeds upon a fuppoiition, that 
the anceftor has the beneficial intereft of the 
limitation to his heirs^ merdy in refpeffc of, and 
becaiife he takes a beneficial intereft under, the 
limitation to himfelf ; and afTumes tt as a fettled 
point, that the law recognizes the tnift of the 
eftate of freehold limited to the anceftor; whfie 
reforting to the firft principles of Law, and the 
fpirit of the role, the declaration of truft, annexed 
to the limitation of the freehold to the anceftor, 
does not appear to make any difference. It is 
not clear that the law can take any notice of this 
equitable intereft; and if it recognizes that 
intereft, ftill, in any point of view, the two limi- 
tations are equally the objeifts of the rule. 

They involve every reafon that made it necel- 
fary to frame the fame, for if this cafe had 
happened while wardftiip and other fruits of 
feignory were the confequences of the tenure, it 
would have been equally as injurious to the 

Lord 

fv; Page 39. 



Lord that the te&ant fhould take by purc^afe, as 
if the apceftor had received the freehold, dis- 
charged of the truft. And to allow that the 
a"ule<Joes not extend to a cafe with thefe circum- 
ftahces, is to depart from the terms of the rule, 
aQd the fpirit of the fame, fo far as that fpirit 
can now be coUecfled. 

Nor is the Cafe of Moor and P&rker (w) (the 
leading authority for the pofition that the feve- 
lal limitations to the anceftor and his heirs, muft 
ht contained in, ox. mediately or immediately y owe 
their cfFedl to the fame ipftrumcnt) over-ruled 
hy the deterfnination of Hayes and Ford (x) ; a 
<safe which arofe on a devifc d^^ mJiTtaifis 
brother N*s fons, after, and in Remainder of, 
a limitation to his brother W. and his heirs 
males ; in which the teftator, by a Jchedule an- 
Jiexed to his wili^ and referring thereto^ and, by 
a fpecial verdid, found to be part thereof^ and 
purporting to be an account of the manner in 
which he teid thereby difpofed of his property, 
&id «'* And for want of his brother W's having 
** fons, then to bis brother N's fons, and for want 
E 2 "of 

(^) Supra. (x) Supra. 
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" of fons, then over ;" and on an appeal from 
the Court of K. B. in Ireland^ where it was held, 
that none of the fons of N. took only an cftate 
for life, to the Court of K. B. in England, it was 
determined that this fon took an eftate tail ; for 
this determination was pronounced, cxprefsly, 
upon the ground that by the will, as explained 
by the fchedule, the fon took an eftate for life by 
implication, and that eftate attracted fo him the 
benefit of the limitation to his heirs males : fo 
that the Court affumed it to be a fan, that the 
will 2,nA fchedule were in legal intendment,7^er<^/ 
parts of the same: inftrument, and that the words 
of one paper, might be called in aid of the con- 
ftrudion, and in order to the expofition, of the 
words in the other paper. 

So as the preceding cftate is df freehold, it is 
immaterial, whether the fame is for life or in tai!^ 
or for the life of the party ^ or the life of any 
otljer perfon, or for the joint orfeveralliwcs of the 
party and Ibme other perfon; oris abfolute,z& 
for life certainly % or has a collateral determina- 
tion as during widowhood i or, as hath been already 
noticed, arifes by exprefs limitation, implication of 
law, or refulting ufei and though the cftate is 

determinable 



determinable on an event which niay happen in 
the life time of the anceftor (y) ; as to A. and B, 
for the life ofC. remainder to the right heits of A. 
or to a woman during her widowhood (z), re^ 
maindcr, after her deceafe, to her heirs of her 
body ; fo that the particular eftate of freehold 
limited to the anceftor, may determine in his 
life time, in the firft inftance by the death of C. 
and in the fecond inftance by the previous death 
or rnarriage qf the widow^ and confecjuently, 
^ith a view to both thefe cafes, before there 
jcan be any oi^e to fulfil the charadler of heirs, in 
relation to the tenant of the eftate of freehold ; or 
the anceftor may, or may not be living at the time, 
that the limitation to the heirs, is, by the words 
introducing that lirpitation, to take place (ji) ; as 
\o two perfpns whp are not huft^and and wife, 
dijring their joint lives, and, after the deceafe of 
cither ofthem^ to the heirs of the body of the wife 
begotten by thp hufband ; fp that the wife may die 
in the life time of her huftjand, or furvive him, 
and, if flic furvives him, her eftate of freehold 
will have determined ii^ her life time ; or the 
E 3 anceftor 

(y) Fearnc 33,, Perk. § 337. 
(jx,) Merrel and Rutnfeyy infra. 

(a) Merrel and Rumfey i Keb. 188. Raym. ia6. Siderf. 
• H7» 4Bac. Abr. 301, 
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anccftor mujl die, before the object of the limita-. 
tion to the heirs can be afcertained, or, in other 
words, before it is certain, that he, in particular, 
is the perfon to whofe heirs the limitation is 
made (b)i as to A. and B. fo long as they jointly 
together live, remainder to the right heirs of him 
that dietbfirjl ; fo that the objeft of that limita- 
eipn cannot be afcertained till the death of one of 
the tenants for life, and as it is to the heirs of the 
perfon who (hMfirJi die that the fccorid limita- 
tion is made, that limitation cannot, by any pof- 
fibility, give him a vcftcd intereft in his life time; 
ftill the rule applies ; and the limitation to the 
heirs will give to the anceftor the benefit im- 
ported by' that limitation. The fcveral exam- 
ples introduced to illuftrate the fecond and third, 
propofitions, alio, in fome degree, iUuftrate the 
firft. The third goes fomewhat further, furniflfr. 
ing the circumftance that the anceftor's cftate of 
freehold muft neceffarily determine before the 
limitation to his heirs can give a yefted intereft. 
On thefe examples alfo one obfervation more 
pay be made : they all, except the laft, immedi- 
diately from the firft inftant, give vejtei interefis, 
and confequently eftates either in poffeffion or in 

remainder^ 

(h) Fearne s*- 33> » !«*• 37?^ 
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remaincler, to the anceftor. The laft example 
givea a contingent intereft to the anceftor* 

Thefc pofitions will demonftrate, with fuffi- 
cient accuracy, of what nature the eftate of free- 
hold muft be, which, conneded with^ a limita- 
tion to the heirs of the perfon who takes that 
cftatc, will attrad to him the benefit of that 
limitation. They are all the examples afforded 
by cafes exprefsly determined on the point, and 
the principle of thefe determinations, in the 
terms they are ftated, feems to fupply aiithori- 
ties for every poilible cafe that can be propofed 
in reference to the natures and qualities of the 
anceftor 's eftate of freehold • 

For, accordingkig^ to one of our moft celc- . 
brated law writers (r) (and under this appellation 
the name of Mr. Fearne will naturally occur) it 
may be confidered as a general rule " That 
" whenfoever the anceftor takes any eftate of 
** freehold, whether it be, or be not, fuch as may 
•' determine in his life time, and there is after- 
** wards, in the fame conveyance, an unconditional 
" limitation to his right heirs^ or heirs in tail, 
E 4 cither 

{l>) Fearne 37, 
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" (cither immediately, and without the intervcn- 
" tion of any mefne eftate of freehold, between 
" his freehold and the fubfequent limitation to 
" his heirs ; or mediately, that is with the inter- 
*' pofition of fome fiich mefne eftate) there fuch 
•' fubfequent limitation to the heirs, or heirs'iri 
" tail, vefts immediately in the anceftor, and 
" does n5t remain in contingency or abeyance ; 
*' with the diftindlion that where fuch fub- 
" fequent limitation is immediate, it then be- 
" comes executed in the anceftor, forming, by 
" its unipn with his particular freehold, one 
. "eftate of inheritance in pofleflion ; but where 
« fuch limitation is mediate, it is then a remaiij- 
" der vefted in the anceftor, who takes the freq- 
" hold, not to be executed in pofleflion, till the 
" determination of the preceding mefiie eftates." 
To the obfervation that the limitation to the 
heirs muft be unconditional, and this, indeed, is 
a conclufion from the fame principle, and per- 
haps (in general underftanding, though not in 
ftricEl in technical propriety) within the fcope of 
the fame term, it muft be added that this limi- 
tation muft be to the heirs of fome certain per- 
fon, as of A. B. and not leave the anceftor whofe 
heirs are the defigned objects of the limita- 



tion 



tion unafcertained ; as to the heirs of the fiirvU 
vw of fevcral perfons ; or to the heirs oifuch one 
of fevcral perfons z^Jhallfirft die. — On this point 
fomc obfervations have been already made, and 
Others will be fubjoined. 

And it is neceflary to remark that though the 
limitation to the heirs may, originally, give a 
contingent intereft, the intereft imported by that 
limitation, may by the rife of the event, or the 
lapfe of the time, that makes theeftate contingent 
veji in the anceftor ; and though the eftate does 
not veil in the anceftor, and though it cannot by 
any pojjibility become a vefted intereft in him, he 
will have the fame as a contingent intereft, which 
his heirs, if they ever become intitled, muft derive 
from him by defcent. And this intereft will con- 
fer on its owner the power of teJUmentary aliena^ 
tion ; — the right of releafing^ &c. The pofitions 
that have been advanced, will have led to the 
opinion, that the quality of the eftate to pafs by 
the limitation to the heirs^ with regard to its 
being vefted or contingent, cannot, in any cafe, 
depend merely on the nature or quality of the 
anceftor's eftate of freehold. 



It 
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It mud depend Qa fome circumftance or 
event independant of the determinatioa of that 
ellate ; making it necefiary that fome ad (hall 
be done, tinie clapfe^ or event take place, which 
is fo far unconneffed with thedetermination of the 
ancellor's ellate, that it may no/ happen during 
the continuance of that eftate ; nor in the inftant 
in which it fhall determine. All thefc obferva- 
tions take the application of the rule to be 
granted, and proceed upon a fuppofition of its 
application ; and in thofe inllances alfo to which 
the rule does noi apply, the limitation to the 
heirs, will, according to the circumftance that 
their anceftor is Kving or dead, give a vejled 
or contingent intereft to the perfons who arc the 
immediate objeSIs, defcribcd by the terms of the 
limitation. 

Alfo, though the eftate of freehold is limited 
to two or more perfons jointly^ or as tenants in 
common, the rule is admiffible, whether under fuch 
circumftances, the limitation to the heirs, will 
give a joint intereft, or feveral and diftind inte- 
refts to the anceftors, or to one of them fingly, 
w ill depend on the terms of the limitation to the 
heirs, as will be noticed in the fcquel of thefc 

obfervations. 



obfervations. Alfo though the freehold is li- 
mited to one perfon and the limitation is to the 
heirs or heirs of the body of that perfon and ano^ 
Aer^ or of that perfon and feveral others, the an- 
ccftor taking the eftate of freehold, may^ under 
this rule, have the inheritance to the extent of 
that part which is his (hare, according to the 
number of perfons to whofe heirs the limitation 
is made. On this point alfo fome flirther re- 
marks will be made. It muft be obferved too, 
i« this placcy that the feveral limitations to the 
anceftor and his heirs muft, botb^ give interefts of 
the fame nature, either both legal, or both equita^ 
hie ; and not one a legal, and the other a truft 
eftate (r) ; and as has already been noticed, with; 
fome doubt on this point, the anceftor muft: not 
have the eftate of freehold merely as a truftee^ 
Of equitable eftates, and eftates arifing from 
devifes in wills, as forming exceptions to the 
rule, fome notice will be taken before the pre- 
fcnt fubjed is difmiffed. 

The limitation to the heirs muft be to them 

generally, or fpecially ; and the eftate will be a 

fee 

(c) Fearne 68. Jonei v. Say and Seale^ 8. Vin. 262. c. 19. ^ 
Ttppen V. Cojin Carth. 272. 4 Mod. 380. Sil<vefier v. mifoH^ 
% Term. Rep. K. B. 444. 
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fee or fee tail, and a fee, fimple, determinable, ot 
qualified, and a fee tail, general or fpecial, ac- 
cording to the extent of the words of limita- 
tion to the heirs. Thefe heirs muft in d^eds be 
defcribed by that, and in wills by the fame, or 
fome fuch appropriated or fubftituted term, and 
as the fla/s or denomination of perfons, who are 
the legal fucceflbrs of the anccftor, in a regular 
courfe of defcent, with a view to an cftate in fee 
or fee tail to be derived from him (d). Thefe 
heirs, however, may be named to take, immedi- 
ately after the death of the anceftor, or after the 
determination of his eftate, though that eftate 
may determine in his life time ; or after the de- 
termination of eftates limited in remainder of 
his eftate, and though the anceftor's eftate muft 
determine before the limitation to his heirs can 
give a vefled intereft ; or at a time, that, with 
reference to the eftate limited to the anceftor, 
without any reference to other eftates, may 
not happen fo early as the period at which the 
anceftor's eftate will determine ; or the limitation 
to his heirs may be made to depend for effedt on 
a contingency, or to give a contingent intereft 
from the uncertainty of the perfon defcribed as 

their 

(d) Jones arid Morgan, fupra. 



their anceftor. To a limitation to the heirs^ to 
take effedl by fpringing ufe, the rule has no ap^ 
plication. This is admitted (^), and feems to 
have great influence in deciding the effed of a 
limitation to a man in exprefs terms by one deed, 
and a limitation by another deed or inftrument, 
to his heirs, under a power of appointment con- 
tained in the firft deed. For what elfe than ar 
fpringing ufe, is t ufe to arife from pdwer df 
appointment* 

This cafe of the fpriiigirig ufe alfo feems to 
prove the pofition that the limitation to the 
heirs mull be by way of remainder (f) remotely 
arid in fome degree at leaft, if not immediately 
expedtant on the anceftor's eftate of freehold : for 
upon what other poffible ground can aji objec- 
tion be raifcd agaiiift the title of the anceftor under 
the limitation to his heirs ? And this is a much 
ftronger cafe in favour of the rule, than that df 
fcveral limitations arifing from different inftru- 
ments ; though the limitation td the heirs is made 
in purfuance of a power of appointment to ufes, 

contained 

(e) Feame 414. Uoydv. Carc*^ Prcc. in Chan. 72. Show 
Par. Ca. i37» 

CfJ Feame 416. 



contained in another deed or inftrument that 
gives the ancejior an eflate oi freehold. 

It has been propofed that the limitation to the 
heirs muft be to them as a clafs of perfons and 
the legal fuccejjQrs.-^^y thefe pofitions it muft 
not be underftood that the intention of the par- 
ties neceflarily muft be that the heirs fhall take 
by defcent {g). On the line of diftlndlion the 
neceflary obfervations have been already made. — 
All that is required, to call the rule into opera- 
tive force is, that the heirs arc defcribed to take 
in that charafter, and by that or, in wills, fomc 
fuch fubftitutcd name {h) ; or, in the more 
pointed language pf Mr. Fearne (/), *' That the 
*' limitation to the heirs, &c. is fo calculated 
" and direded, that the pcrfon, claiming under 
*' it, mutt intitle himfelf, naerely under the de-- 
^'fcription of heirs, of the fpecies denoted, by 
** by the words in their technical fenfe, and that 
" there is nothing, to reftrain the fame word?, 
•* from equally extending to, and comprehendiqg 
"all other perfons, fucceflively anfwefing the 

" fame 

(g) Harg. Trafts, i Vol. 562. 563. 
(/&) See fupra. p. 

(/) On Contingent Remainders, p. 313. and fee 1 Harg. 
Trafts, 563. 575. 
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** fame defcription, or from intitling them alike! 
«* under it, and by that name only :*' nor will it 
be any objection to- the application of the rule, 
that it appears to be ptobable, nay even certain, 
that the heirs as a clafs of perfons, were intended 
to take originally, in their own right, and that the 
flrft eftate, viz. the eftate of freehold, \vit nieant 
to be. a mere eftate for life, without any further 
intereft, prefcnt or remote, in the anceftor {k)i 

. In raiany cafes^ arifing as well on deeds as iii 
t£;//&, this has been the evident intention^ and yet 
it has not prevailed. In truth the objed of the 
rule is to fruftrate this intention, as often as the 
word heirs embraces all the perfons, fuccejftvely 
dnfweriHg that defcription, as the clafs of perfons 
defcribed by that term ; for when the author of 
ieveral limitations, one to the aiK:^or, the other 
to his heirs, or heirs of hisi body, ftieand that the 
anceftor fhall take for his life only, and that 
every other perfon who, in fucceffion from gene- 
ration to generaltion, fliall be his heir, (hall take 
as his heir, and yet that thefe heirs or fotne of 
them Ihall take in their own right, as purchafers 
by that name, indepcndant of their anceftor, he 

then 

(h) t Brown's, Ch. Ca, xao. Tbong v. Bedford^ ibid. 313. 



then means what the law will not fufFcr him to 
give, or the heir to take as a purchafer \ for all 
perfons claiming under a defcription or words of 
defignation of all poffible heirs^ muft take as heirs 
and not as purchafers (I). And fo in other in* 
ftances, though a reference has been made to the 
limitation to the beirs^ as giving coiUingent inte-^. 
reflis (jn) ^nd making it prbper to infert a limita-*- 
tion to truftees for fupporting thefe interefts, 
while in fadt there were no interefts of this qua- 
lity, unlefs the limitation to the heirs wils con- 
ftrued to give the eftate to them as purchafers 
by that name; or words explanatory of the in^ 
tention of a teftator, and reftridliye of the powers 
of alienation which may be exercifed by tenant 
in taili have been added (n) ; or it has been 
declared in terms that the heirs were to take 
by purchafe fo) or Severally and fucceffively by 
way of remainder I the rule has been applied (p). 
Obfervations to this cfFed have been already 

urged; 

(/) p. thurlow in Janes and t/lorgan. i brown. Ch. Ca. 220. 

(m) Coulibn and Coulfon. 2 Str. 1125. Ambrofe and Hodg^ 

fin. fupra. SAytr and Mafterman. Fcamc 250, Ambl. 344* 

(n) Hayes v. Forde % Black. Rep. 698. 
(0) Lord Raym. *i Harg. Trails, 562. 
(p) Lanue^* Da'uis's, 2 Lord Raym. 1361. 
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urged ; and in proof of thefe pofitions, other 
cafes will be introduced, in confidering the ex- 
ceptions to the rule. 

And it may be afTumed as a general pofitioii 
that it is more on the fenfe and exient in which 
the word heirs is ufed, than on any other circum- 
ftance in a a deed, will, or other inftrument, that 
the con(lru(!):ion of the feveral limitations mull 
depend. The obfervations made on introducing 
the objed: of the rule, fhewing its political 
tendency, muJB: now again be called to recollec- 
tion: and the reader is therefore referred tx^ 
them. From thefe obfervations too it wiU be 
eafily underftood what is meant by a c/q/s or de- 
nomination of perfons. 

In thofe inftances in which there zxtfuperwided 
wards of limitation, taking notice of the heirs of 
the heirs, the influence of. the words defcriptive 
of the immediate heirs of the anceftor, muft 
depend on the colledive interpretation of the 
inftrument. — Some obfervations will now be 
neccflary to illuftrate this point. 

F Though 
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Though in deeds and wills, words of limita- 
tion are added to the gift to the heirs, yet if 
fuch additional words are of the fame import, or 
rather not at variance, with the fornrier words of 
limitation, and are virtually included in and ex- 
preffed by thcfe words, the words of limitation, 
as ufed in the firft inftance, will, notwithftanding 
the words of fuperadded limitation, enlarge the 
eftate of the anceftor ; veiling in him the inte- 
reft imported by the limitation to his heirs. 
Thus in Sbellefs Cafe (f), which is the identical 
cafe that gives denomination to this rule, a fine 
was levied by a man to the ufc of himfelf^r life^ 
remainder to the ufe of the heirs male of his body, 
lawfully begotten, and the heirs males of the 
body of fuch heirs males lawfully begotten ; and^ 
in Goodrigbt v. Pullin (r), a devife was made to 
N. for bis life, remainder to the heirs males of the 
body of the faid N. lawfully to be begotten and 
bi^ heirs for ever : with remainder over, if thcr 
faid N. Ihould happen to die without fuch beir 
male ; and, in both thefe infta^ices, and in many 
fimilar ones, it was held, that the fuperadded 

r words 

{q) Supra, and fee GuUi'ver and AJbby. i. Black. Rep. 607. 
(r) 7. Lord Raym. i437- Str. 7»9« See alfo Umu v. U^ 
Gay cited z Burr. iioi. a Atk. 249. 



words of limitation, being of the fame import 
and extent as thofe firft introduced, and not in- 
confiftent with the nature of the defcent, to be 
purfued in conformity to the mention they made 
ot the heirs, the word heirs in the fuperadded 
claufe of hmitation fhould be a word of limita^ 
tion and not of purchafe. 

In this place it will be proper to remark that 
if the words engrafted on the limitation to the 
heirsy defcribe an order of fucceflion, totally difFe* 
rent from the one which muft take place under 
the limitation to the heirs as originally named, 
and will not admit of the conftrudlion, that by 
the heirs fecondly named are meant the heirs in 
fucceflion of the heirs firft named, as the heirs 
of the anceftor, the words heirs, &c. in the firft 
branch of the limitation, will be words of pur- 
chafe- This exception is inftanced by a gift to 
a man for life, remainder to his heirs and the 
heirs females of their bodies (j):alfo by a devife to 
A. for life, remainder to his next heir male, and 
the heirs male of the body offuch next heir male (/): 
and thefe cafes have very properly been allowed 
Fa to 

(/) 1 Co.^. p. Auderfan. 

(/) Arcbir'f Ca. i Co. 66. b. Sec alfb luddmgtonzn^Kime, 
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to be exceptions to the rule, or rather not within 
its extent : for in the firft of thefe inftances, the 
beirs, defcribed to be inheritable as heirs to the 
intail, were to be females; and in the fecond 
inftance, the heirs to take in fucceflion were to be 
thofe heirs only which (hould be the ijfue of the 
body of a particular per/on^ defcribed by the de- 
fignation oi the next heir male of the tenant for 
life J and the fuccefiion, as the inheritable quality 
of the eftate^ was not^ in the firft cafe to be con- 
fined to, or to be conducted at all through males, 
nor in the fecond cafe to be extended to all the 
heirs of the body of the tenant for life ; and to 
have conftrued the words " heirs" in the former 
cafe, and the words " next heir male'' in the lat- 
ter cafe to have been words of limitation would 
have given them this efFed, in dired oppofition 
to a contrary intention, clearly and manifeftly 
cxpreired,and whichfhewed that^/Zpoffible heirs 
were not to be intitled under the /ry? term of de- 
fcrlption. — At the fame titne it is obfervable from 
the adjudged cafes, that words of limitation that 
import a Jee engrafted upon words which would 
give an ejlate tail («) ; as to J. R. for life, remain- 
der 

(«) Wright V. Pearffin, Fcarne 187. Sec alfo Dean ex dem 
Webb V. Puchey, 



der to truftees for his life^ remainder to the ufe 
of the heirs males of the body of the faid J. R. 
and their heirs ; and again words which of them- 
felves ioiport a general intail engrafted upon 
words that would give an eflate in fpecialtail (vy, 
as to R* M. and his heirs male of his body and 
their ijfue ; and laAly, in wills, words of clear and. 
proper limitation^ engrafted on words of the 
lame extent and import and which have no de- 
terminate meaning/ but^ according to circum-> 
(lances, may be words of limitation or of pur-< 
chafe indifcriminately ; as to A. B* during his 
natural life, renuinder to the ijue male of his. 
body lawfully begotten, and the heirs male of the 
body of fuch iflue male {w), will not prevent the 
attachment of the rule ; for, in all thefe, and the 
like inftance$> the wprds of fuperadded limita-* 
tion are un(lef ftood and condrued to be applica^ 
bic to thofe heirs otily who are within the definite 
line of fucccflion^ fiefcribed by the.firft w;ords of 
limitation. 

The three inftances laft noticed arofe upon 

limitations in wills. The fame rules of conftruc- 

F 3 tion, 

(v) Mif^uly. Minjbu:. i Tr. Atk. 411. 
i^j{f) Dodfm V. GrrWf % Wills. 322. 
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tion, fo far as relates to the words of fupef^feMed 
limitation, allowing for the difference of words 
requifite in deeds and wills, to limit eftates^ feem 
to apply to deeds ; and perhaps it will not be toa 
much to aflbmc it as a general conclufion, dedti- 
cible from the authorities which have been rio- 
ticed, thlt the point of difference furriifhed by 
the cafes, is that if the fupcraddcd words of limii. 
ration give a direftiontb thtrour/e ofde/eeni, dif- 
ferent froin that whUh muft take place under 
the former branch of the claqfe of limitation, 
the words heirs &c, in that branch of the iirip)ita- 
tion, Will be vords of parcbafe, and t\6t b( 
fimitatiohi but if the fuper^ddcd words ate ift^ 
eluded within, and do not, ih their extent, ^kceed 
the preceding word^, but the words heirs, &c. in 
in the fcvcral parts of the lltnitf^tioa are in fems^ 
or, at liaft* ih conftrutaion^ of cqiial exteWt, t^ 
fetter wbiiclsare furpliHage, and the preceding 
oneis, as tonrieXted'.^ith ihc imiitation ibtht ^n- 
ceftor, will be taken to be words of limitation. • 

iPerhJijis iti'thc laft 6f the adduced inllances, 
the coriffru^bh was influenced more by the hiffe^ 
of interpretation extraxfted from the eflay on 
cftates, than by the rule treated of in this effay ; 

fincc 



finc€ to ^laye cx)nftrued the words iflUe ip.^l? t^ 
be words of purchafe would h^ye defeated ^h^ 
general intention of the teft^itpr 5 cither by giving 
the eftate to a fingle indiyiduaU to |be exclufion 
of other perfons within the fs^nfie defcriptipjp^' <v 
\sjy giving tbe eftate to fcvera^ P^^^^J fqjf the^r 
lives, with feveral inheritances, an^ thcxeb^y ex- 
cluding the if^^c of each child from il^e ^If^uQt 
ppts of every, other perfon bciideshls o\viijp/ir^» 

When the limitation to the askcefloT and tb<^ 
heirs are immediate, or eventually become lb, by 
the determination or failure of intermediate 
tftates, the fevera} ioterefts impacted by thcfe 
limLtations, will coh&lidate, and, fay Mei]ger, 
become oi^e mtire eftate, giving one divided 
iime of coniinuattce. When other e(|ate^ are li« 
noted intermediately, the limitation to the heirs, 
will, jdurjng the exiftence of thefe eftates, giw 
tht anceftor an eftate in remainder, tatakp eScA 
in poBeflion according to the order in which it is 
limitsd, to fubordiaation |o, and after i^edet^pr- 
mination of, the imermediate eflatei by i^bich ic 
preceded,, excepting only thofe ioftances which 
are the fame in principle or in circumftances, as 
F 4 the 
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the cafe of Lewis Bowles (w). In that cafe all 
the eftates limited mediately between feveral li- 
mitations^ one to a man and his wife for their 
lives^ the other to their heirs of their bodies^ were 
contingent ; and it was held that an eftate tail 
did execute in the hufband and wife^ fo as to 
intitle them to be deemed tenants of an eftate 
tail in poffefllon : hut fubmodo : fo that, upon the 
vetting of the contingent eftates, the huft)and and 
wife ftiould be tenants for their lives^ with a rc^ 
mote remainder in tail. 

When ah eftate of freehold is limited to^an in^ 
dividual,. and there is afterwards a limitation to 
the heirs or heirs of the body of that pcrfcn and 
another, by the fame claufe and by cc^ttlative 
words (jr); thus to A. for life, remainder to the 
heirs or heirs of the body of A. and B. (/) ; the 
limitation to the heirs will be conftrued, as to' one 
moiety to give the inheritance to the anceftbr 
who has the freehold ; and as to the other moi- 
ety, to give a contingent remainder to therheiis 
of the perfon who has no eftate of freehold 5 un- 
lefs the feveral perfbns in the cafe of alimttation 

• r. . to 

(w) 11 Rep. 8o. {pc) 3 Leon. 4* 5 Rep. S. 

(j) 2 Rou. Abr. 417. pL 6. 



to the right heirs are hufband and wife ; or in 
the cafe of a limitation to their heirs of their 
bodiesare married or may lawfully intermarry (2); 
for then, in the former cafe the limitation will 
give the intereft which it imports, to their heini> 
being the ifliie of their bodies, originally in^^^, 
and in the latter cafe, qudcunque via data^ the 
heirs will be purchafers of an eftate tail, without 
any right fn either of their anceftors, arifing from 
the limitation to their heirs. 

But on the cafe of Roe and ^artley cited in the 
margin, it is to be obferved, fhat neither of the 
anceftors took any preceding eft ate of freehold. 
Confidering this circumftance, notwithftanding 
the report of 3 Leon. 4. which is to the con- 
trary to make no difference in the law to a limi- 
tation in thefe terms, fo as only one of the par- 
ties, either the huftjand or wife, takes an eftate of 
freehold, the cafe of Roe v. hartley is intro- 
duced as an authority to warrant the pofltion as 
ft^ted^ and it is with f^tisfac^ion that the name 

and 

(«) Koe V. S^uartley, Fearne 44.. 47. S5 1. Term. Rep. 
IC. B. 630. '2 R. Ab. 417. H. pi. I. 2. Dy. 99. 64. i Leon. 
192. I/m^andP^/f/r^/i Roll. Rep. 238. 317. 438. FrogmoK' 
ton ex dcxn. Robin/on ▼• Wbarrey 3 Wils.^115. a Bl. Rep. 728. 



and poiitions of Mr. Featne can be voyched in 
fupport of the fame bypothcfis (tf). When the 
huiband and mk, or a man and i^^oqianr who ^pe 
about to intermarry^ have an cfta,te of freehold to 
thcn>felves j(9/«//y under thefe circumftaqces^ the 
limitation to their right heirs \vill give ibem thfe 
4n^ritance jointly (6>). In the ca(bs ci(ed ^ in 
pointy to warrant the pofition fp far ^ relat?$ to 
4he heirs of the bodies of twp perfons y/l\a ^jjc 
hulband and wife — one of thcpi had an ?ft^tc qf 
fieehold^ and it feems to make no difference in 
ircg^rd to a liipitarion to the h?ip5 Qf tbp Ipo^iff of 
t;woperfon«i,on©9f ^hppj c^ply takes ^ preceding 
cftatepf freehold, whether th^fe p^rfqn^ afc b»?f- 
band and wife or not, fo long ?s they poay law- 
.folly i9term?r#y (c). When bo?h thefe pe^ 

An$ takf an cftate pf frp^hpjd, eif her wg?rH«? w: 

iiKTcefliv^ly, that f^m wiH iWfle thqn)>/»//y tp 
.the bewfit pf the liwitajipa to tbPV heir? of thpir 

f tf^ IPage 460. * 

fi; 2 Bl. Rep/ 'nil. Com. Digby Kyd. Eftates, K. i. ' 

(c) a Roll. Abr. p. 4x7- H. pi. i. 2. Dyer 99. 64. i Leon, 

101. * 

(4) Go/age and faylor^ Sty. Rep. 32^. Robin/on v. Whfirrey 
J Wils. 125. 144. 2 Black. Rep. ']^%. Stephens v BretrUgi, 
I L»v. 36, Raym. 36. Z.ir«f v. ?<i«;rrf, x Roll. Rep. 138. 
517. 438. 



In another cafe a man and a woman, not bis 
wife, had an cftate for their lives, with a remain- 
der to the heirs of the bodies of the woman and 
her bu[band ; and it was determined that the beifs 
Ihould take by purchafe (d 2). 

When the freehold is limited lo feveral pcrfons 
jointly t and there is alto a limitation to the heirs 
of the/urvivor of them (e% or otherwife, as to 
iiurh one of them as (hall firjl die (f), £0 as to 
leave the certainty of the perfon whofe heirs are 
to be intitled under the limitation, to depend on 
the la^e of time, or the rife of an event, and 
though the eftate to the anceftor muft ceafe, as 
in the cited inftance of a limitation to two for 
their joint lives, remainder to the heirs of the 
body of him who (hMfirJi die, before the ob- 
jedb.of the limitation to the heirs, taking that 
word to refer to the legal fucceiTors, can be afcer- 
tained ; or the limitation to the heirs is to give 
an eftate upon a contingency ; ftill that limita- 
tion will give to the anceftor the inrereft which 
it imports to convey. This intereft, it is true, 
will, under thefe or ftmilar circumftahces, be 

contingent 

(d%) tene 3Xid POftnel. i Roll Rep. 238. 317. 438. 
(e) Fearne 39. Higb*way v. Banner and othefs. % Brown^s 
Ch. Caf. 584. 
Cf) Feame 33. i Inft. 378. b. 
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contingent. The rule however, attaches liport 
the feveral limitations, and the anccftbr will 
have the intereft, and the fame will be tranfmiC* 
fible from him to his heirs, and be liable to be 
deftroycd l)y his ad ; and the heirs cannot claim 
to be intitled other wife thail by dejcent from him. 
In thofe cafes in which the freehold is limited to 
two jointly^ and there is alfo a limitation to their 
beirst the limitation to the heirs will give an 
interefl- to the anceftors jointly (£). Thii is 
equally true in regard to limitations to heirs ge- 
nerally and to heirs fpecial (6), unlefs the obfcr- 
vation in reference to heirs fpecial is applied to 
limitations to two or more pcrfbns, who, either 
in regard to fex, or relation arifingfrom confan- 
guinity or affinity, ntay not lawfully intermarry, 
and the heirs of their bodies; for thus circumftan- 
ced, the feveral anceftors, though they have the 
eftate of freehold jointly, will have feveral and dif- 
tindt inheritances (/). When the anceftors have fe-» 
veral, fucceffive, and diftinft eftates for theirlives, 
and the heirs to take under the fecondary limitation^ 

arc 

(g) Feame 40. Inft. 183. b. i84« 

{h) Roe V. Aiftrop' % Black. Rep. 1228. Diftn v. GiUott z. 
Term. Rep. (K. B.) 4.31. Fearne 45. 

(0 Fearne 41. i Inft. 182* 184. 



are to be of their bodies, the limitation to thefe 
heirs will give an eftate of inhfsritance to the an- 
ceftors jointly, or feverally, according to the 
circumftancc that they are, or are not, hufband 
and wife, or perfons who may lawfully int?er- 
marry (k). Thus hufband and wife, or per- 
fons who may lawfully intermarry^ will take the 
inheritance jointly, and perfons who are not al- 
ready married, and may not lawfully intermarry, 
will have the inheritance feverally and diftindly. 

If the anceftors are hufband and wife, or 
perfons who may lawfully intermarry (/), the 
limitation to the heirs will give an interefl to 
them jointly. If the anceflors fland in a relation 
that they may not lawfully intermarry, each an- 
ceflor will have a fev^ral and diflind efVate of 
inheritance, unlefs they are hufband and wife Jg 
faffo, though not de Jurei and, being hufband 
and wife in this manner, they will, it is fubmit- 
ted, have the inheritance jointly, or, more accu- 
rately fpeaking, by intireties* 

When 

(k) Pcarne 41- 43* Stephens v. Bretfidge i. Lev. 36. Rayixu 

{I) Fearne4i. 
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When the limitation that names the heirs^ is 
defcriptive of the heirs of more perfbns than 
take eftates of freehold, then the obfervations 
already made on limitations of the freehold to 
one and to the heirs or heirs of the body of that 
perfon and of one or more peribns in addition to 
him, will lead to the conftrudion of the limita- 
don to the heirs* 

In thofe cafes tliat a grant or limitation is 
made to two jointly, and the heirs of one of 
them (fn\ the limitation to the heirs will give 
the intcreft to their anceftor, either by way of 
immediate eftate, fo as to be conneded with, and 
form part of, the eftate of freehold, fubjedfc to 
the intcreft of the jointenant, or by way of re- 
mainder, according to the form of the limitation, 
and the circumflance that it does, or does not 
conned the limitation to the heirs, with the li- 
mitation to the anceftor; as to two jointly 
and the heirs or heirs &c. of one of them, or 
makes a diftindion between the feveral limiu- 
tions, and the times at which they are to confer a 

right 

(») Fcarnc4.i. m/cofs Cafe, 2 Co. 6i. fTtncbefter' s Caic, 
3. Co. I. Frankljny, Clitbfro, Salk. 568. 



right to the pofleffion: as to two jointly, and 

from and after their deceafe to the heirs of one of 

them {m. l>). 
I 

This feems to be the law on the fubjeft, yet 
the point that the limitation to the heirs will 
give a remainder^ when it is diftindt from the 
limitation to the ancejlor and another perfon 
jtnntly^ is not fufficicntly clear, from the deter- 
mined cafes, to be relied on as decifively fettled* 

In Owen's (n) Cafe, the hufband and wife were 
feized, under limitations to them and the heirs of 
the body of the hufband, and the hufband alone 
fufFered a common recovery with^»g"/^ voucher 5 
and, upon the ground, that his wife had a joint 
eflate with him, and that there are no moieties 
between hufband and wife, it was held that the 
recovery did not bar the ijfue or remaindermen: 
and in the Marquis of Winchefier's cafe (0), limi- 
tations were made to a man, and a woman not 
his wife, and the heirs of the body of the man^ and 
a recovery he fuffered with fingle voucher of the 
intirety, was held to be good for one moiety. 
Now both thefe cafes were determined upon the 

ground 

(« h) Litt. § 578. Perk. § 88. 

(«) 3. Co, 5. Mo. *io. (0) 3 Co. 1. 
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ground that the man had not an eftate tail in pof* 
fcffion ; in the Cafe of Owen in any part of the 
lands ; and' in rhe Cafe of the Marquis of /F/»^ 
ibejler in any moe t' an one moiety ; and yet in 
the cafe of King and Edwards fp), it was held, 
under fimilar circumftances, that the eftate tail 
was fo far executed in pofleflion^ that ^feoffment 
-by the tenant of that eftate created 2,dif continuance. 

It is advanced too by Mr. Wooddefon (y), in 2^ 
note to his Vinerian Leciures^ that ** If the par- 
•• ticular eftate be to A- and B. jointly for their 
•♦ lives^ remainder to the heirs of the body of B. 
•• this will be an eftate tail in B, executed in B. fo 
. ♦• as to make the inheritance not grantable dif- 
^ tin£l from the particular eftate oi freehold, by 
•* way of remainder, but on the other hand, not 
•• to fever the jointure, or entitle the wife of B. to 
•• Dower." ift Fearne, 41. 42. 4th Edit. i§ 
cited for thefe pofitions, and it muft be ac- 
knowledged that fuch conclufion is drawn by 
that very able writer, from feveral inftances of 
limitations which he has introduced, and on 
which he has obferved. It is alfo true that in 
die of thefe inftances the limitations were to A. 

and 

(P) Cro. Car. 3.20. (q) * Vol, 205. 



and B. for their lives, and after their deaths to 
the heirs of B. as ftated by Mr. Woodefon. The 
other inftances are, i ft. a limitation to hufband 
and wife and the heirs of the body of the huf- 
band ; 2dly. a limitation to two men, and the 
heirsof their twobodies, ortothe heirsof the body 
of one of them ; and in both thefe inftanees, the 
feveral limitations were made by one connefted 
claufc. Whether it was to thefe inftances alone, 
that Mr. Fearrte intended to confine the obfcrva- 
tion, that the intereft imported by the limitation 
to the beirs, was not grantable away from, or 
without the freehold, by way of remainder, is not 
clear*^ 

In the paragraph inimediately preceding (r) 
the one feledled, that gentleman advancccs thefe 
pofitions, ** When there is a joint limitation of 
" the freehold to feveral, followed up by a joint 
** limitation of the inheritance in fee fimple to 
" them ; as an eftate to A. and B. for their lives, 
*^or in tail, and afterwards to their heirs, fo that 
** both limitations are of the fame quality, that is 
^* both joint, it feems the fee vefts in them 
"jointly ; and fo if the limitation of the freehold 
G ''be 

(r) Page 40- 
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*« be to the Baron and Feme jointly^ remainder 
'' to the heirs of their bodies^ it is an eflate tai) 
*' executed in them^ as they are capable of iflue^ 
** to whom fuch joint inheritance can defcenjl-^ 
^^But if the limitation of the freehold^ be nop 
*' to them jointly, hut fuccefively i as to one for 
•' life, remainder to the other for life, remainder 
^' to the heirs of their bodies 5 theie it feems the 
*' ultimate limitation is not executed in pc^Ief^ 
** fion, but gives them a remainder in tail," 

The diftindion, then, perhaps, turns on thc^ 
point that the anceftor has feveral and diftindt 
eftates, or one intire eftate ; making the diili> 
rence to be, that when the anceilors have a joint 
eftate, the limitation to the heirs, even of one of 
them will conned and unite with the eftate of 
that perfon; forming one intire infeparable inter 
reft ; and that when the eftates to the tenants for 
life are ieveral and diftindtj to take place fuccef- 
fively^ the limitation to the heirs of one, or both 
of them, will give a diftintt intenft by way x/t 
remainder • 

Without attempting to fblve this point, lince 
no certain conclufion can be drawn, it may be 

argued 



aigued, and, it (hould fecm, relied on, that when 
fevcral limitations giwcjfveral and dijlinff eftatcs, 
the rernqte eftates depending on preceding oncs^ 
muft be reni^inders ; iand being diftindt eflates^ 
and affuming this defcription, there can be no 
pbjedion to the transfer of fuch interefts, fepa* 
rately from the eftate of freehold, as remainders ; 
and (ince the eftate has the name, and all the 
qualities of a remainder, and (which is the efleii«- 
tial point ana diftinguifhing clrcumltance) is 
diftind from the eftate of freehold, what reafon 
can be urged againft its conferring the fame pri- 
vileges as are annexed to other eftates of the 
fame denomination ? — It follows that the inter- 
eft pafling by the limitation to the heirs, is im- 
properly called a remainder, or has all the 
(Jualities common to eftates comprehended ua- 
dcr, and embraced by that term of definition. 

When the freehold is limited to two as tenants 
in common, and there h a limitation to the heirs 
of one of them, it is difficult to decide, whether 
the eftate limited to the heirs will give, as to one 
moiety, an intereft to the anceftor ; and, as to 
the other moiety, an intereft to the heirs, by way 
G2 of 
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of contingent remainder; or as to both moieties, 
a contingent remainder to the heirs. 

It feems moft probable, indeed pretty clear, 
that the inheritance will be in contingency as to 
one moiety ; and, as to the other moiety be 
veiled in intcreft. There is ftill greater difficulty 
in determining on the conilrudion to be made 
on a limitation to two as tenants in common,, 
with a diftindl limitation to their heirs of their 
bodies. Perhaps it will again be ncceflary to 
recur to the diftindion arifing from the condi- 
tion of the parties, that they arc married, or 
may not lawfully intermarry. For it feems con- 
. fonant to the fpirit of the law, difcoverable from 
decifions in other cafes, that in thofe inftances 
. in which the perfons may not lawfully intermarry, 
the limitation to their heirs will give them the 
inheritance as tenants in common ; and that this 
limitation will' give them the inheritance jointly 
in thofe inftances that they are married or may 
lawfully intermarry. 

To determine on the effedt of a limita- 
tion to more than two perfons, of whom 
two or more may intermarry, or arc adhially 

married 



married, for their lives with a remainder to their 
heirs of their bodies, is a talk of too much difE- 
culy to be undertaken. — On this fubjedl fome 
conjectures are offered in the chapter on eftates 
tail, contained in the effay on eftates, 
\' 
The great objc<5l of the rule, as has been already 
noticed, is, from the limitation to the hetrs, to 
raife an intereft to the anceftor. The circum- 
ftance that the anceftor takes an eftate under the 
limitation to his heirs, renders that limitation of 
the fame efFe<9-, as if it was made to him and his 
beirs^ or his heir^ of his body ; infomuch that the 
iieirs cannot take as purchafersy though, by reafoa . 
of his death in the life-time of a teftator, or for 
any other caufe, the limitation of the eftate of 
freehold fliall be or become void as to him ; for 
the limitation to his heirs will alfo be void. This 
was determined in the cafe of Hodgfon and Am^ 
hroje^ which has been fo often mentioned. Nor 
does the rule interfere with the quality of the 
eftate, to make it vejied or contifigenty otherwife 
than by eftabhfhing the point, that the intereft 
cannot be contingent, merely from the circum- 
ftance that the heirs of a particular perfon who is 
living, are, in terms, the objed of the limitation. 
G3 It 
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It is too much however to concede thepofition 
inferred from Brooke (i) that the heir (hall be in 
as heir, if by any poffibility his father might have 
had the pofleflion ; fuppofing that by this polition 
it is to be underftood that the limitation to the 
heirs will give a vefted intereft in every cafe in 
which the anceftor becomes intitled under that 
limitation. That pofition mud be confined to 
the manner in which the heir is to claim^ with- 
out any regard to the quality of the father's inte- 
reft ; and now lince it is fettled that the anceftor 
will be intitled to the benefit to be derived under 
the limitation to his heirs, though it himpqffihle 
for that limitation to give a vefted intereft in his 
life-time, the pofition cannot be cited to any 
purpofe. So far from being law in point, to 
prove that the limitation to the heirs cannot give 
a contingent intereft, in thofe inftances, that the 
anceftor is to be intitled under that limitation^ 
the contrary pofition is clearly eftabliflied. Grant 
that either from the uncertainty of a perfon^ 
whofe heirs are within the terms of the limitation; 
or of the event upon which this limitation is to 
have effeft ; or, probably, from the confideration 
that the anceftor's eftate of freehold, may*" deter- 
mine 

fs) Fearne 3^. 
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mine before the limiutioii to hist heirs can pofli. 
Uy come intq its place^ in point of right to pof-. 
ielfion^ by reafbn of words which refer to fbme 
other time than his death, or the determination . 
of his eflate ; as the death of B. the marriage of 
C ot df himfelf ; making it neceflary in order to 
the commencement of the eftate paffing under 
the limitation to the heirs> that fome ad fhall be 
dttne, event take place^ or time elapfe^ which is 
in no wife conne<5led with the determination of 
the preceding eftate i or is connedled with the 
determination of the preceding eftate, only as the 
determination of that eftate depends on a €ontin^ 
ghtt evita ; the limitation to the heirs would pais 
a contingent intereft, in cafe that limitation was 
made to any individual, or defcription of perlbnsi 
and the intereft to pafs by the limitation to the 
heif 's will, notwithftanding the rule, for intitling 
the anceftor, to the intereft imported by that 
limitation, be contingents On the other hand, 
notwithftanding the anceftor's eftate of freehold. 
aiay determine in his life time, and ccmfequentl| 
before any perfbn can anfwer the defcription ot 
his heirs ; as to A. during her widtnoboodt remain- 
der after her deceaje to her heirs ; or to huftxind 
and wife for their joint lives, and after the death 
G4 <>f 



96 imt^ iRiOt in 

of either of them, to the heirs of the body of 
the wife by the hufband to be begotten ; the inte- 
reft imported by the limitation to the heirs, wilJ 
not be contingent merely for that reafon. 

The laft inftancc which is adduced, is taken 
from the cafe of Merrel and Rumfey (/), in which 
it was argued, that the remainder, depending on 
the eftate to the hufband and wife for their joint 
lives, being limited to the heirs of one qf fbem^ fb 
that it might be fruftrated in cafe the wife Ihould 
furvive, and that it was therefore contingent, 
becaufe by the death of the hufband, the eftate 
for life would determine, and the heirs of the 
body of the wife by the hufband, could not take, 
h^QZMit nemo eft hares viventis : and itisobferv- 
able that this argument proceeded upon a fuppo- 
fition that the limitation to the heirs, (not from 
the terms in which it was introduced, for they 
provided for the death of the hufband in the life- 
time of the wife, by limiting the eftate in remain- 
der, to commence on the death either of the 
hufband or wife, but from the objeds of the 
limitation, confidercd as uncertain perfons) gave' 
an intereft which could not take effedl in pofTef- 

fion 

(t) 4 Bac, Abr, 303. fupra. 



fion, //// the deceafe of the wife, and that it muft 
be contingent, becaufe the particular eftate might 
determine before that event ; but by the court, 
clearly, and with fome difpleafure at the argu- 
ment, the words l>eirs &c. are not words of pur^^ 
cbafcy but of//w//^//(?»to thovife; and the eftate 
vcfts in her prefenlly^ and is not in contingency i 
as if an eftate be limited to a woman durante vid^ 
nitate^ remainder to her heirs ^ or the heirs of her 
body, this is a fee fimple or fee tail executed in 
her prefently; and though Ihe afterwards ;;7^r- 
ries yet that Ihall not deftroy the eftate that was 
vefted and well fettled in her before, and here 
the remainder clofes with the particular eftate to 
all purpofes, but dividing the jointenancy, and 
is no more than an eftate to the huft>and and 
wife, and the heirs of the body of the wife. 

From the opinion then delivered in this cafe, 
it is a fair inference that the limitation to the 
heirs will give a vefted intereft, in all thofe cafes 
in which it will give an intcreft of this fort, if 
limited to the anceftor and his heirs. The fpi- 
rit of the rule, and the decifions thereon lead to 
this conclufion. 

There 
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There are paflages in Fearjte (u) that ieem to 
favour a contrary opinion. That opinion^ how- 
ever, refpedable as it is, and fully as it might 
have been confidered by the learned writer, can- 
not be oppofed to the exprefs determination in 
Merrel and Rum/ey; and in ihort Mr. Feame 
does not feem to advance it as a pofition, that 
the elbte is contingent. All that he feems anxi- 
ous to have eftablilhed, is that the limitation to 
the heirsj conneded with an eftate of freehold in 
their anceftor, muft, at leaft give a contingent re* 
mainder to the ancellor, and that the heirs can 
not be purchafers^ though it is pofible that the 
limitation to them may not, or although it is 
impoffible it ever (hould, even give a vefied inte^^ 
reft to the ancefton And it is obfervable too, 
that Mr. Fearne {v) has faid in fi> many words 
the better conclufion feems to be, that the poili- 
bility of the freehold determining in the life of 
the ancdlor, does not keep the fubfequentlimita- 
taticHi to his heirs from attaching in himfelf as a 
vefted mtereft. This pafis^e then removes all 
doubt of his opinion. 

The 

(«) P^c 33. 38. 39. 
(v) Page 37. 



The doctrine of the Rule extends to 2i\\ forts tf 
infifumentSy by which limitations of cftatc arc 
made ; and to limitations upon furrendcrs of 
aopybolds ; with ibme difference of conflrudion» 
in point of ftri6lne&» according to the nature of 
the inftrument, (as deeds^ wills or arikles) in 
which the limitations are irtade, and the objeft 
ind tendacy of the provifions in thefe inftru« 
ments and the nature of the intereft which they 
confer ; and, generally fpeaking, and with the 
obfervation v/hich has been made, that the fcve- 
ral limitations muft both give either legal or tqui^ 
table interefts, it extends as well to tnifts thit are 
executed, as to legal eftates, excepting thofc 
cafes of truft which have circumftances indica-^ 
tive of an intention contrary to and incompatible 
with, the effed that would attend the confirudioh 
that the heirs are to take by fuccelfion in a 
courfe of defcent. In thefe, and, in fliort, all 
other cafes, the manifeft intenticm precludes the 
application of the rule. In regard to trufls which 
are executory, and leave the direSion of a cotroey^ 
once to devolve on the Court of Chancery, by 
making it neceflary that the truftees fhali z&^ 
and, of courfe, that this court (hall interfere to 
fee that aft properly done, that court, which has 

exclufivc 
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cxclufivc jurifdiAion of intcrcft of ihis fort, will 
confidcr the objed of the parties, and, notwith- 
fianding the rule under confideration^ will decree 
limitations of ellate, agreeable to the manifeft 
intention ; whether that intention is to be coI« 
Ic&cd from the nature of the inftrumcnt; as 
marriage articles^ and the perlbns they generally 
have in contemplation, and for whom they intend 
at leaft, if not profcfs, to provide, as the children 
of the marriage; or from expreffions which 
clearly Ihcw that the eftate of the father is not 
to be enlarged by the limitation to his heirs, and 
that by the limitation to the heirs, children qua- 
tenus children^ and their iffue, and not hereditary 
iucceflbrs, as a coUedlive clafs of perfons, are 
meant ; the-court proceeding upon the notion that 
the rule is controulable by arguments of inten- 
tion, that, applied to legal eftates, or even trufts 
that are executed, would be of no weight (wj. 
Limitations in marriage articles are always con- 
fidered, as raifing executory trufts, unlefs the par- 
tics, previous to their marriage, carry thefe articles 
"into execution by a Jettelment in fadl. When 
fuch fettlement is made previous to the marriage, 
the articles are annulled, and no rcfort can be 

had 

(w) Fearne 71. 



had to them : as it has been faid, upon the 
ground of a fuppofed change. of intention^ but, it 
is fubmitted, rather for want of jurifdiiiion. Ta 
the general terms of thefe pofitions, there is an 
exception, arifing from the fad, that it appears on 
the^r^ of the fettlement that the parties had the . 
articles in their contemplation, and that the fet- 
tlement was made in purfuance of, and with a view 
to perform the articles; and, under thefe circum^ 
fiances, the Court of Chancery will refbrt to the 
articles, and decree an execution of them, by limi- 
tations in Jlrill fettlement ; conftruingthe words 
heirs of the body^ to mean jirft and other fons and 
their heirs &c. according to the ufual forms of 
fettlementsj and inferting eftates to truftees to 
fupport and preferve the contingent eftates of free- 
hold; and by that means infurc cfFed to the in- 
intention of the parties. 

That a truft raifed by deed not being marriage 
articles^ or by a wlll^ may be deemed executory y it 
muft appear, by exprcfs declaration, that the 
trufts are to convey &c. fo that the Court of 
Chancery is intitled to interfere, and diredl the 
mode in which the truft Ihall be performed. 
This, indeed, is a fubtle diftindlion ; but it ap- 
pears to be clearly eftablifhed {x). It 

(x) Glermchys. Bopville. Ca. Temp. Talb. 3. 
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It will now be proper to confider the excep- 
tions to the rule. They naturally fall under an 
arrangement, that makes it moft eligible to con- 
fider them, as arifing on limitations of the legal 
eftate, limitations of trufis that are executed, and 
trufts that are executory. 

In treating of the exceptions it will be mate- 
rial to advert, under each head of divifion, to 
the difference of conftruAion of fimilar limita- 
tions in deeds and wills, and to preferve this 
divifion, and diftincl view of the fubjcd. 

To limitation of legal ejiafes made by deed, this 
rule applies uniformly and invariably, with an 
exception of thefe inllances only, in which the 
freehold is limited to one perfon, and the focond 
limitation is to the heirs of that perfon and ano^ 
tber who are hulband and wife; or the heirs of 
the bodies of that perfon and another who are 
already married or may lawfully marry; fo that 
the perfons ^efcribed are to be the common hein 
tiH their two bodies, not the refpedlive heirs, or 
heirs of the body of each feveral perfon (y) : — or 
Kirords of engrafted limilation ptcfcribc an order 

of 

Q) See Supra. 
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of fucceifion Mal(y iifftrent from the one that 
inufl: take place under the limitation to the hskv^ 
pf the anceftor ; as in the example p^t by Ja^n- 
jim of a gift to A. for life^ remainder lo his hem 
and their Atf/ri females uf their bodies (2); the 
example as to truft ellates (which i& underd^od 
to be alfo applicable in its principle to legal eftates) 
aflfprded by the cafe oiAUgwl and lVitberA{a\ 
in which^ by declaration of truft^ equitable in;er- 
xt&i \^ lands were* by deed* limited to W, foe 
life, remainder to the heirs of the body of the 
fi^id W. and of G. and M« and their heirs, exe- 
cutors, adminiiltrators and afligns: or the wor^ 
heirs appears, by fome e?preffion in the fame 
ideed, tp be uf^d as analogous to, and of the fame 
import only with the wordy&» or child i and this 
is clear from a reference to fuch term of defcrip-. 
tipn; as in Arck^'s Cafe already cited, the prin- 
ciple pf which feems equally applicable to deeds 
and v>His, and which cafe is alio open to the 
pbfervatipn that the fuperadded words of limita- 
tipn, confined the fucceifion to the heirs of the 
next heir male of the tenant for life and made 

that 

<«) Supra. 

(fl) In Chan, in 1735. tited % Burr, 1107. 1 Vez, 150. 
» Atk. 5S1, % Vez. 648. 
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that heir the flock or anceftor, and, confequently 
prcfcribed an order of fucceflion materially dif- 
ferent from, becaufe far lefs comprehenfive than, 
the one which muft have taken place, under the 
conftrudion, that the wurds " nexf beirmale £sf^.'* 
were words of limitation, and in IValker and 
Snow(Ji)y< which arofe on a fine levied to the ufe 
of A. for life, remainder to the ufe of his firft 
fon, and of the heirs males of his body, with like 
limitations refpecSively to his 2d, 3d, 4thj 5th, 
and 6th fons, remainder to the right heirs of A. 
to be begotten after tht Jixtb fon, and of his heirs 
male I and in Lifle v. Gray{c), which arofe on a 
eovenant hy A. to ftand feized, to the ufe of him- 
fclf for life, remainder to the ufe of E. his fon for 
life, remainder to the ufe of the firji fon of the 
body of E. and the heirs males of the body of 
fuch firft fon, with like limitations to the 2d, 3d, 
and fourth fons, by diftind claufes, in tail male, 
with the following declaration, at the end of the 
limitation to the fourth fon, " And fofeverally and 
" refpeSlively to every of the Heirs Males of the 
** body oftbefaid E. and the Heirs Males of the 
•' bodies of fuch Heirs Males, according to their ages 

and 

{b) Palm. 359. 

(f) a Lev. 123. Raym. 278. 



** andfenimties** And for default of fueh iffuc 
then overs or from words of explanation as in 
Lowe V. Davies (d) : in which cafe A. devifed to 
B. and his heirs lawfully to be begotten, that is 
to fay to his firft^ fecond, third> and every y^ 
and Jms fucceffhefy, lawfully to be begotten of 
the body of the faid B* and the heirs of the body 
of fuch iirft» fecondy third and every other fon 
and fons fucceilively, lawfully iiTuing, as they 
fhould be in /emmty (^ age and priority cf birth 
the elde^ always and the heirs of his body, to be 
preferred before the youngeft and the heirs of 
his body, remainder over : or the heirs are not 
to have the inheritance bs in fFhiteznd Collins (e)^ 
in which cale the fecondary limitation was to the 
heir for the term of his natural life, by words of 
exprefs and definite limitation that confined the 
eftate of the heir to that exadt and certain period, 
thereby giving him a particular eftate in diredt 
terms, and negativing the concluiion that the 
heirs were to have an eftate of a deicendiblc 
quality. 

In the firft of thefe cafes, lince the heirs of the 
two perfons were not to take diftfibutively, but 

H were 

{d) ^ lordRaym. 1561. (#) €omy« Rep. a^9* 
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were tx) take jointly as anfwering the defcription 
of one common heir, tTie anceftor cduld hot be 
ihtitled to ail or any purparty of the lands, in 
refpcd of the limiiiatum to the heirs. To 
have given iiim any purparty would have been 
to put different conftrudlions on the fame words, 
in application to the fame fubjed matter, which 
equally allowed of that cotfftruftitMi, or exduded 
it intcfpcft of every pare ; and to^iave given 
him the whole, would be to allow ifhat fhc rule 
extends to thofe iriftanccs, in which the heirs, who 
ire named, are to be the heks of the anceftor 
and another pcrfon'; and this is carrying the 
rule beyond its terms x>r its principle. 

In the tivc fbltowing cafes, beginning with the 
one propofed by A»detfon,thc heirs took origi- 
nally in their own right ; and the engrafted 
words of limitation, defcribed the order of fuc- 
cefllon'from them as the ftock or firft purchafers; 
for in the fitll of thefe cafes the anceftor would 
have taken an eftate in fee, allowing that the 
limitation to him and his heirs gave the inheri- 
tance to him, while from the fuperadded words 
of limitation, the intention of the parties was 
dear,' to create an eftate in taxi /male, to com- 
mence 



mence in^ and be deduced from, the ^r^;;^ who 
jhould he the beirs of the anceftor. In the 2d« 
of thefe cafes it was clear» that the heirs of the 
bodies of W. G. and NL were ail to take an inte- 
of the fame fort; and that the perfons who 
fliould be ihe .heirs of the body of G* and M. 
were to have a foe^ was equally clear from the 
words of &peradded limitation, while to have 
cQ^fued the limiution to the heirs of the body 
of W. to have given any intereft to tJicir anceftor, 
. wpuld have beoi to create an inuil in him; afid 
to have put on thefe words a different import 
from wh^ they bore in regard to the heirs of the 
body of ^. aq4 M. and to have reje&ed thie 
fuperaddcd words of limitation as; hayinj; np 
meaning, fo iar as (hey related to. the heirs Qt the 
body of W* In the thnd of thefe cafes the fer 
ther of the next M'r ^Bale^ would have taken an 
eftate in tail malej had the rule been applied tp 
this cafe, while the words of limitation were to 
the Ifeirs male of his next heir male, from which 
it was manifeft, that the words neM heir male 
were ufed in deiignation of. a particular perfon^ 
of the perfen in whpm the defcription of beiir 
male ihould be £r(l fulfilled ^nd thfit the word^ 
an4 ^0 bis heirs .^c. were words of limkatioi^ 
: : H^ afccrtaining 
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afcertainJtigthc duration of the interefl", or con- 
tinuance of the eftarc he was to have, and which 
eftate was not equally extenfivc with the one that 
woukJ have paflcd under the conftrudion, that 
the father of the next heir male had an eftate 
tail ; for an eftate in tail male in him would 

-have ihtitled all his fons and their male iffue to 
have been inheritable, while the words of the 
devifce confined the eftate to the next heir male 

, and his heirs ntales^ and, confequently, excluded 

•all the other fons and their defcendants. fn (He 
Fourth Cafe the words " right heir'* and in the 
Fifth Cafe the words '* heirs males ^^^ as appeared 

Ayf the context, were clearly ufed in the fame 
(enfe, in the firft of thefe two inftances, as the 
fiventb forty and* in iht fecond of thc(t inftances as 
every other fpn after the fourth^ in fuccefliort, 
according to the priority of his birth ; and the 
fuperadded woi*ds of limitation, engrafted oti 
the words ufed in dcfignation of the pcrfons, and 
as declaratory of the order of fucceffion, exprefled 
the meaning of the parties, in a manner and in 
terms, that left no room for a doubt upon the 
intention ; and in IVbite and Collins the limita- 
tion to the heirs in cxprefs terms, for a definite 
period of time, clearly demonftrated an intention, 

that 



that the beirihoM takeas ?i,purcba/lrrin his own 
right, and for a particular eftate 5 and fince he was 
not to have the inheritance, the tc^mspf the rule, 
do not comprehend a cafe of this dcfcription.- 
This cafe alfo arofe upon a dcvifc in a will, but 
it is apprehended that a finnilar cafe arifingin 
zdeed, is open to the fame obfervations, and to 
be determined by the fame rules of conftruAion^ 
and that it is the particular circunodance under . 
which the limitation is penned^ and not the na- . 
ture of the inllrument which precludes the appli*> 
cation of the rule. Perhaps the gift by deed to a 
itidLVifor life, remainder to his heir in ih&Jingular 
number, with or wkhout words of defignation, * 
and with words of fuperadded limitation or pro- 
creation fo as to create an intail, will form ano* 
ther exception ; partly, indeed principally, upon 
the ground that the word heir in the fingular 
number, cannot in deeds, be confidered ^s defcrib- 
ing the whole clafs of legal and inheritable fuc- 
ceflbrs. And it has been noticed and inftanced 
by the Cafe of SbelUy, that the rule applies, 
though to the words heirs males of the body, 
other words of limitation^ leeming to import a . 
clafs ofperfons as their fucceflbrs, are added. 
The rule alfo applid?^ though^ between the feve- 
H 3 . --. ral 
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males of the body of every fuch heir male, with- 
out any mention of fons or children, or any 
other reference of the word heirs, beyond its legal 
and natural meaning, to perfons of this defcrip- 
tion) (hall take severally and successively, as 
they (halj be in priority of birth : every elder 
and the heirs male of his bpdy to be preferred to 
every younger ; will change the word beih tec. 
into words of purchafc Q) ; nor will the v/ord firfi 
next, or ^/^, fubjoined to the word heirs in the 
fmgular ntirpber, or to the word heirs in the plu^ 
ral number, be fufficient of itfelf, for this purr 
pofe, unlefs attended with words of engrafted 
limitation, clearly fhewihg that particular perfons 
were in the contemplation of the parties, and 
fingly and individually the objeds to t^ afcer- 
tained under the defcription of heirs of their an- 
ceftors. Without fuch fpecia! indication of in« 
tention, this word of reference will, in conftruc* 
tion of th^ words heirs &c* be underftood to 
mean nothing more, than that the perfbn, who, 
for the time being, (hall be the firft in the line bf 

fuccef&on, 

(0 Legatt V. SiweU^ i P. W. tj. See alfe Jones and 
Morgan, s Brown's Cb. Ca. ao6. yBrowii's Par. Ca. 136. 
MUkr y. Siag;t«Vi, Robiafimt Gavelkind, 96, Fearne »8o. 
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fucceffion, is the objcdl to be preferred, and the 
perfon who is defighed to take under thefe words. 

Nor will' words of fuperadded limitation aU 
ways make it neceflary, to conftrue the word 
heirs in the firfl inflance, to be words of defigna- 
tion or purchafe {m). That the word heirs may 
have this conftruftion, the words of fuperadded 
limitation muft vary, and be wholly inconfiflenc 
with, the line of fucceffion imported by the firft 
mention of heirs, as in the feveral cafes already 
noticed, and therefore in ff'ngbi and Pearjon («), 
a cafe which arole upon a devife^ in truft for A. 
for life, remainder to truftecs to fupport contin- 
gent remainders, remainder to the ufe of the 
heirs male^ of A. and their heirs^ and in Goodright 
y. Pullyn (o), (a cafe which arofe upon devife to 
N. for life, remainder to the heirs mafe of his 
body lawfully to be begotten^ and his heirs for 
ever) it was held that the feveral devifees took 
cftates tail, under the limitation to their heirs % 
and, of courfe, the words heirs &c. were con- 
ftrued to be words of limitation ; and in the 

cafe 

(m) Fearne aSj* 

(n) Ambl. 358. 

(0) % Lord Rayin* 1437. and Mhjiulv. MinJBui, i Tn 
Atk. 41 !• 
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cafe of King and BurckeU (fj the devHce vnte 
1. H. for life, remaiiKler, a&er hb death, td the 
iffue male of his body, and to their heirs ; and for 
want of fuch iflue toi W. FL his heirs asid afl^ns 
for ever : and Lord Keeper Hetdey d!eterniined 
that L H. took an eftate taad, and t&ar a provilb 
for impofmg a chai^ chi theeffaitd,^ in: favor of 
the perfbn next in remainder, in caft ti aliena. 
lion &c. by I. H. dr \m iffne male, or (they, » 
well as'tbe ifRxe ttiale, being nanied to take under 
limitations of othct property) i/Jke /mate, was 
void. The difference between thefe cafes, and 
ckthers which, on a firft im^effion, appear to be 
fimitar in their circumflaiice, may, with sthttfe 
ftttention, aflifted asr that attention will be, by a 
jpcfercncc to the principles- and grouAdsof the 
feveral determinations, be eafily difcovered. On 
tfec leafon which influences the determination of 
theie cafes, notice hai& already been taken in dif^ 
ferent parts of this eflay. 

That the word heirs,, m reference to limita- 
tions of legal eftates, may bea word of purchafe 
even in a will, it mud, in terms, be explained to 
be of the fame import with the word chitiretf, and 

ufed 

(t) Ambl. 57S. Dodfitt V. Grew, % Wils 3i&. 
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uied to defcribe therti, without extendiilg to the 
M^hole line of fiicceffors ; as in the cited cafe of 
Ijm)e V. Davies, which V^as si devife *• to B. and 
*♦ his heirs lawfully to be begotten, that is to fay, 
•*^to his firjl, fccond, third, and every other y5» 
«♦ and Jons fuCceffively.laM^fully to be begotten, of 
**^ the body of the faid B. and the heirs of the body 
'^ of fuch firlt, fecond, third, and every other fon, 
" and fons fucceflively lawfully ifluing, as they 
•* IhouM be in feniority of age, and priority of 
^•^ birth ; the eldeft always, and the heirs of hi^ 
•^body, to be preferred before the youngeft and 
«•' the heirs of his body ;"^ or they mull be ufed, 
and be interpreted, in this fenfe, or otherWife can 
have no effeft, according to the intention with 
.which they are introduced in the will, " as to A. 
**'and her heirs of her body, lawfully begotten, or 
*' to be begotten as -wtW females as males and ibeir 
^* berrs and ajjtgns for ever, to be equally divided 
*' between them, as tenants in common^ and not as 
*' jointenants (y),"or they muft be ufed to defcribc 
a partiadar per/on^ either as an individual^ felcdted 
outof thcclafs of heirs, and in whom that defcrip- 
cil>A is to be fulfilled, confining the eflate in its 

extent 

(q) Dotif^LMNkg^ » Bitur. xioo. i Black. Rep. 265; 
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extent to that individual,asin/^//^and CoIlins(rJ, 
or enlarging his cftate by giving an inheritable 
intereft to be derived from him, as the anceftor as 
in the cafe of Arcbet (s) ; in the former of which 
cafes, the devifee^ as has already been dated, was 
to F. for his Iife> remainder to the heir male of 
his body lawfully begotten during the term of bis 
natural life, and in the latter, the devife as has 
alfo been noticed, was to A. for life, remainder 
to the next heirs male of A. and to the heirs male 
of the body of fuch next heir male; or the 
word mud be ufed as afcertaining a perfon aU 
ready in exiftence, giving an edate to him imme* 
diately ; as to A. for life without impeachment 
of wade, and, after the deceafe of A. then to the 
heirs male of the body of A. now living (t) *Tis 
true that one of the reafons afligned by the Court 
for its determination of the lad noticed cafe, was 
that the feveral limitations gave intereds of dif- 
lerent forts, one a legal the other a trud edate ; 
but it is alfo clear that the Court thought the 
cafe warranted a determination upon the grounds 
noticed in this eflky. 

la 

(r} Svpra. (s) Supn. 

Ol BnrcBatt. Durdrnt Vent. * mk« » Lev* &3«* 
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In propofing thefe inftances of exception, the 
grounds on which th?y received the conftrudion 
affixed to them, and to which fimilar cafes are 
intitled, is propofed in a manner that fuperfedes 
the necefiity of any comment on each particular 
cafe : all therefore that remains to be done is to 
point to the circumftances by which the cafe of 
Lowe V. Davies is to be diftinguiftied from Legate 
and Sezvell and Jones and Morgan, iince there is 
fome degree of refemblance between thefe c^fes, 
though they ftand as oppofites furniftiing lines of 
diftindion. In the cafe now introduced the tef- ' 
tator explained the meaning that he impofed on 
the word heirs, in the fenfe he ufcd them. 
He not only declared that he meant that they 
Ihould take feverally and fucceffively, according 
to the priority of their births ; he in terms 
faid more i he direded that they fhould take 
under the names of his firjl and other fons, and 
not under the general znA coUeflive term of his 
heirs, and added.a limitation to the heirs of thofe 
perfons. For in this cafe the conftrudion did 
not depend on the technical /enfe of the words 
heirs of the body, but on the particular fenfe 
and meaning that the teftator had annexed to 
them, and which he in fo many words had de- 
^ dared 
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Fdr in another cafe, fdbfcqpjerit in point 6f 
time, a devifee was to one during the term of his 
natural life^ and frohi and after his deceafe, to 
the ufc of the ijfue mdle of bis body lawfully bc-i 
gotten, and the heirf male of "the body of fuch 
iflue male, artd for wdnt of fuch iffue male^ 
remainder over (;t), and it was determined in the 
Court of Common Pleas, that the anceftor took 
an eftate tail, and one judge faid, he thought too 
great regard had been paid to the words heirs 
male of the body of fuch iflue j fo that the pnly 
poflible difFerente between the two laft cited 
cafcsi that can make them diftinguiftiable froitj 
each other, and be uriderftood as contrafted au-f 
thoritics, is that in the former of thefe cafes, th« 
word only was added to the limitation for life^ 
and exprcfled an intention that the eftate of the 
perfon, taking under that limitation, (hould b| 
confined to this exacft period ; and that in the 
latter of thefe cafes, there was no fuch addition, 
nor the addition of any other word of declaration 
beyond the words of exprefs limitation. 

Whether fuch declaration ought to be deci- 
five, is fubmitted to the reader. The writer of 

thefe 

(x) bodfitt and Gnw, x Wils. 32«» 
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thefe obfe-vations cannot do lefs than fay, he 
thinks that the queftion, in cafes of this fort, . 
depends rather on the inquiry, whether the heirs 
are to have the inheritance, quatems they are the 
heirs ^ and as a clafs of perfons, than whether it is 
the intention^ that the ancejlor (hall have an eftate 
for lifcy and no eftate of a greater extent. 

Linnitations of irujls which are 'executed (y)^ 
are, in deeds and wills, conftrued by the fame 
rules as fimilar limitations of legal eftates in 
fimilar inftruments, as often as this can be done, 
without manifeft violation of the exprefs intention 
of the parties ; and therefore, generally fpcaking, 
limitations of trufts which are executed^ whether 
contained in deeds or in wills, receive the fame 
or a iimilar determination, that, with a view to 
the different inftruments, the fame cafes would 
receive, if confidered as giving legal inftead of 
truft eftates (2). For the conftrudion on limita- 
rations of truft eftates, is to be the fame as on 
limitations of legal eftates, unlefs the intention 
of the author of the truft is apparently Sind clearly 
different, and this is manifeft, by plain and diredl 
I expreflion, 

(y) Jones ^XiA Morgan. 

(») haglbepw V. Sfenfer^ % Tr. Atk. 583 



cxprcflion, f ?hibiting circumftanccs, ox ncccfliirjr 
iniplication afibrdipg conclulion^^ vi^hich prcht 
dude the conflruAion th^t would give the ^ncef-? 
tor an e(bitc of inheritance, ^nd poini to the iDode 
in which the heirs m^y t^l^c ^. incjivi^u^ls pw, 
ticularly dcfcribed. The ipcre circumftanc^ 
that the anceftor's eftate i$ for the Q^prefs per^Q4 
of his life ; to be difpunifhable of wafte ; to be 
attondet) with ^ fmew ^ h^mg ; tlnat tke life 
inieceft 18 to be ^ fepapatr eflatc ; (hat trudges 
ftie iUbftituted, to fuppoii cwtinssnt csmaindpra ; 
(t^^ to the llmitatioii bi the haxn «f t4c body^ 
vqMh of Umiution to thtir Mm gea^vall)^, 
a^e dd^ed ; at th^t, in addition to tfen prpvifions 
th^t tfc« ^nceftor fhatt tak^ for life, thai: his eftat» 
^U be Ti^ith inopcachmfint of wafte^ that truf^. 
|<^9t 1^ whom an cilate is devifed &v his hfe| 
ibftU fuppprt cmtingeMt rmaindtntf, v without fuah 
additions thefe ^p^ woeds daelaratorj^ that tht 
heira fluiU taikt /amnUfy^ tefpe£ih^ amd in na^ 
tmiwkr^ the one ^ti» Ae qiban as they fiall hi^m 
Jmimt^ of aga ami primty. qfi ii$uh{a) ; os that 
the heirs fiiall taik^ b]i ptuubaje (i), will not pre- 
vent thfi apidioa|io(| of the Aile; a^dj ^courjf^i 

the 

(a) Jouis 9X^ Morgan Supra. 

(b) z Lord Rajpi. 15(1. 



the word heirs &c. will be a word of limitation 
and not of purchafe. At the fame time that thefe 
pofitions are advanced, it muft be acknowledged 
that the cafe of Bagfhaw and Spencer {c\ a cafe 
which arofe on a will, if not over-ruled by the 
more modern determinations in Wright zxi^Pear-- 
jQn{d\ Aufien and "Taykr^dsAJones and Morgan (e)^ 
is an authority, that the circumftances that a 
provifion is made, that the anceftor fhall not be 
punifliabk for wade, and that aa eftate is devifed 
to irujiees to fupport contingent remainders, will, 
of themfelves, in the cafe of a truft executed, 
change the words heirs &c. in a limitation to 
ihem, after a limitation to the anceftor for life, 
into words ofpurcba/e^ and make thefe words, in 
the conftrudive expofition of a court of equity, 
cxercifing its controuling power of interpreting 
inftruments by the prefumable intention of a tef-» 
tator, of the fame import as limitations to firft 
and other Sons Sucfucc^vely in tail, in ftridl fet- 
tlement. In delivering his reafons for this deter- 
mination. Lord Hardwicke obfervcd, that the 
great difference between the prefent cafe and 

I 2 that 

(c) Supra. 

{d) Ambl. 358. Fearne 187. 

(0 Ambl. 37«. Supra, 
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that of Ctml/on and Coulfon (f)^ which was preflcd 
upon him as a decifive authority for conftruing 
the words heirs &c. to be words of limitation and 
not oi pur chafe ^ was, that this was a devife of a 
tmft in equity, that of mere legal eftatc -, the words 
of which muft be taken as they ftand, according 
to their ftdft legal determination ; that in the 
cafe of Bagjhaw and Spenjer then before the 
Court, all the limitations were the diredion of a 
truft which the Court was bound to carry into 
execution, according to the intention of the tef. 
tator; and as to the difference urged to him 
between trufts executed and executory, he obferved 
that the diftinftion had never been eftabliflied by 
any direc5t deitifion, for that all trufts, in notion of 
law, were executory, and to be carried into exe-* 
cution by the Court by Subposna. 

Since this cafe was determined, many cafes with 
fimilar, and others with ftronger circumftances 
in favor of the heirs as individuals, have been the 
fubjedls of litigation in the Court of Chancery (f ), 
and, in no cafe whatever, of a truft executed, 
have the words heirs of the body, following a 

limitation 

(f) % Str. J 125. a. Tr. Atk, 146. 

is) ff^rigbt and Pear/on. Jwcs and MwrgoM, Supra, 



limitation to the anceftor for his life, been held 
to be words of purchafe or received any other or 
a different determination, than the fame cafe, 
confidered as involving queftions on limitations 
of legal eflates, would have received. 

And it is extremely difficult to Ihew what 
thofe circumftances are, which evince fuch an 
intention, as makes it neceflary to conftrue .the 
word heirs to be a word of purchafe ; otherwifc 
than by referring to the cafes already introduced, 
as arifing on queftions refpedling legal eftatesy and 
determined to have been exceptions to the 
general rule, that the word heirs is to be con- 
ftrued a word of limitation. 

The cited cafe ofAlgoodnnd IVitbers (b) indeed 
feems an anamolous decifion. It arofe on a deed of 
conveyance to truftees, of fome lands in fee, and of 
other lands for the refidue of a term, upon truft 
for W. for life, remainder to the heirs of the 
body of the faid W. and of G. and M. and their 
heirs, executors and afligns ; and it feems that 
the conlideration of the circumftances, that the 
limitation to the heirs of W. was made to them, 
I 3 and 

ib) Supra. 



126 €>iitX^t1iuUiu 

and the heirs of G. and M. jointly, fo that all 
the heirs of the feveral perfons were to take an 
I intereft of the fame fort, and that the heirs of the 

body of G. and M. were to take an eftate in fee, 
as appeared by the words of fuperadded limita- 
tion, and that the limitation to the heirs of the 
body of W. conftrucd as words of limitation, 
would have given an cftatc tail, ruled the deter- 
mination of this cafe. 

Trufts execuiiiry are peculiar to marriage arti- 
cUs^ and thofe inftruments, whether deeds or 
wilte, irt which, by theexprefs provifions of the in- 
fkutaenti the trufiees arc to cotroey^Jeitle^ or ajfiire 
the lands, on which the inftrumcnt is to operate, 
or to purchafe land with money entrufted to be 
liidout in a real eftate ; thereby (hewing that the 
i parties have a further conveyance in their prof- 

f pcd: and contemplation. The mere circum- 

I fiance that the party covenants to do an aft, or 

direfts a conveyance to be made, will not, of 
itfclf, miake the truft executory. The conclu- 
dufion that a trull is executed or executory^ or 
that the limitations give A'^^/^^/^jmuft depend 
on thc5«^ oHv/M ; on the previous queftion, whe- 
ther another inftrumcnt is in the contemplation 

of 



of the f)arty,as theadwhichistogivefuikndcom-i 
pletc effect to the principal objed he has in view^ 
which is always underftood to be the cafe in mam-' 
age ankles, ftipulatirtg for ^ fettlement to be made 
in future^ and in deeds ahd wills, direding that 
lands which are to be purchafcd, fhali ht fettled 
or conveyed » unlefs the fettlement or conveyance 
is to be made to tifes, or upon trujis, the legal ope- 
ration and efFedt of which are already fixed. That 
in a cafe thus circumftanced, the trull i^ not Con- 
fidered as executory, was decided in Roe v. Ai/-^ 
irop (/), and Aujiofi v. Taylor t particularly in the 
latter of thefe cafes 5 and thatt a truft will not ht 
txttxxtoty merely becaufe the party covenants to 
do an alii is a diftindion clearly deducible frohi 
all the cafes on this learning, and is particularly 
illuftrated by an inftance in fadt, and a decifion 
upbn the queftion, in fVhite and Tbomiorougb (k) : 
and, indeed, the cited cafe of Roe and Aijirop is 
alfo an authority for the fame conclufion. In 
Roe V. Aiftrop, a fettlement was made by the 
hulband previous to marriage, of his freehold 
eftat^s, to the ufe of himfelf and his intended 
wife for their lives and the life df the fur- 

vivor, 

(/) % Black. Rep. 222^. 
, (*) Ambl. 376. 2 Vern. 702. 
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vivor, and, after their deceafe, to the heirs of the 
body of the fettler^ on the body of his intended 
wife to be begotten, with remainder to his own 
right heirsi and in that fettlement, he covenanted to 
furrender his copyhold^ which was of inheritance, 
defcendible by the cuftom of the manor to the 
youngeft fon, to the ufe of himfclf and his in- 
tended wife and their heirs of their two bodies to 
be begotten in like manner^ and to thtfame ufes as 
the freehold lands therein before mentioned were 
fettled and conveyed ; and, after the marriage, 
he furrendered the copyhold, to the ufe of him- 
felf and wife for their lives and the life of the 
furvivor of them, and after their feveral deceafes, 
to the ufe of the heirs of their two bodies, and 
for want of fuch iflue, to the ufe of himfclf in fee. 
Be Grey Ch. I. faid it was a mighty clear cafe ; 
and all the court agreed, that as the covenant for 
the furrender of the copyhold referred to the ufes 
declared of the freehold^ the word heirs in the 
article, could not be confidered as a word of pur- 
chafe, but muft have its legal efFe<ft, according to 
the efFed of that word in the limitation of the 
freehold lands« 

And 



And \n Aufien v. Taylor (I), a tcftator, after 
giving certain lands to truftees and their heirs, 
among other trufts, upon truft to P. for life, 
remainder to truftees to prefetve &c. remain- 
der to the heirs of the body of P. remainder to 
his own right heirs ; gave the refidue of his per- 
fonal eftate to truftees, in truft to buy lands in 
fee-fimple; which he dire<5led fliould remain, 
continue, and be, to, for, and upon Juch and the 
like eftate and eftates, trufts, intents, and purpo- 
fes, and under and fubjecft to the like charges, 
reftridions, and limitations, as were by him 
before devifed, limited, and declared, of and 
concerning his land and premifes therein before 
laft devifed, or as near thereto as might be, and 
the deaths of perfons would admit : and the Lord 
Keeper was of opinion, that in the cafe oimper- 
Je£l trufts .ox^s^ that Court could make a different 
conftrudion from a legal limitation. In that cafe, 
he faid, there was no reference to the truftees ; 
without that ingredient, he did not find any cafe 
where the Court had given a different meaning 
from what a Court of Law would on a legal limi- 
tation. Nothing was left to the truftees to be 
done, but to buy the land. The teftator had de- 
clared the ufes of the land when pur chafed. And 

(I) Supra* 



And ift ff^bi^e and ^ombbrbugh (m), a tti^ii, 
Ivith a view to hi« intended ftiiarriage, covcnjtnted 
to levy t fitte of freehold lands, and to furren- 
dtY copyhold lands,. to the ufc of himfdf for 
Hfe remainder to his wife for life, remainder td 
kis heirs malc« of his body by his wife, remain- 
der to the heirs of their two bodies, and omitted 
to levy the fine or make the forrender ; and Lord 
Harcourf, upon a rehearing^ after a former hear- 
ing by him, in which he had confidered the 
covenant as executory, the fame as marriage 
articles, declared, that the covenant to levy 
the fine and declaring the ufes thereof, was to 
be confidered, not as articks but as a defe Stive feU 
tlement^ and, in that Court (the Chancery) to be 
of the fame effed, as if the fine had been levied, 
and the furrender made ; and that the ufes were 
to be conftrued as in a perfeft and complete fet- 
tlcment, and not to be varied or altered. 

In conftruing marriage articles, and fuch other 
inftruments as are direSory^ particularly deeds or 
wills, providing for a conveyance to be made («), 

or 

(«r) Supra. 

(«) Tre'vor v. 'Tre'vor i Eq. Abr. 387. a Brown's Par* 
Ca. X22. Streatfield v. Streatfield. Ca. Temp. Talb. 176. 
Cufack V. Cttfack, i Brown's Par. Ca. 119. Nandick ^ IFilkes. 
t Eq. Abr* 393. c. 5* Gilb. Eq. Rep, <I4. 
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or ordering money to be laid out in the purchafe 
of lands (0), the ettd and confiderathn of the arti- 
cles or other inftruments, and the intent of the 
trufts are to be regarded ; and in articles, notfoU 
lowed up by afeitlement made previous to the marru^ 
age^ or though there is fuch previous fettlement, 
the fame purports to be made in purfuance and 
performance of the articles^ the limitation to the 
heirs will not be the fubjedl of this rule, if the 
application of the rule will give the anceftor an 
eftate tail, and enable \i\m folely^ by himfelf, to 
alien the inheritance to the prejudice of his 
children (p)^ for, in marriage articles, the unborn 
children are confidered as purchafers for a valu- 
able conlideration, and the very objeds of the 
intended fettlement ; and fince a fettlement that 
leavei the eftate wholly in thepower of theT^////;;^ 
parent^ would be nugatory, the Court of Chan- 
cery, merely from the nature of the provifion {q)^ 
conftrues the words of limitation to the heirs of 
the body, to mean the children oi the marriage and 
their heirs (r) ; ordering the limitations in the 

fettlement 

(0) Jimes V. Laugbtcn, t Eq. A1}r. 392. 

(p) Htmr V. Honor a Vern. 65?. 1 P. W. 125, Weft v. 
Briffey % P. W. 349, 3 Brown's Par. Ca. 327. 

iq) Streaifiild v. Streatfield^ Supra. 

(r) RobtrU v. Kingfley^ 1 Vez. 238, 
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fettlement ro be to the j?ry? and other fons in tail, 
with remainder to the daughters as tenants in 
common in tail, with crofs remainders among 
thcmfelves in tail j and interpofing eftates to 
truftees to fupport contingent remainders; or 
ordering the limitations to be lefs comprehenfive, 
according to the extent of the words, defcriptive 
of the heirs. 

Articles carried into execution by a fettlement 
made previous to the marriage without any refer- 
ence by the fettlement to the articles ; and alfo 
thofe limitations in articles, which are of that 
nature that the fettling parent cannot dock the 
intail, without the concurrence of the other pa- 
rent ; and thofe articles alfo, which, after making 
a provifion for fomc iflue of the marriage, as 

fons by the name oifons^ giving them eftates tail, 
and fecuring portions to the daughters, contain 
limitations to the heirs ; and thofe articles alfo,. 

^ which, by a change of expreffion^ in different claf- 
fes of limitation, ftiew that the fettling party 
makesa diflindion between the ufesof the words 

jirji and oihttfons, and the words heirs of the lody^ 
or even ufes' the words heirs of the body diffe- 
rently, in different claufes of the fame inftru- 

ment 



mcnt ; are not within the reafon, nor objeds of 
the exception. ^ 

For in thofe inftances in which the fettlcment 
is made previous to the marriage^ without any re^ 
ference to the articles, the fettlement cannot be 
controuled by the articles ; as fome have thought, 
upon a pref umption of a charge of intention (j) ; 
but it feems rather upon the ground of. want of 
jurifdiftion in the Court of Chancery. 

And it has always been thought a fufficient 
and very prudent provifion for the ij/ue, at 
lead for the occafions, of the intended marriage^ 
that the limitations fliall give efiates^ which, 
though they are of inheritance, do not confer a 
power of alienation, that can be exercifed with- 
out the concurrence of the hufband and wife ; fb 
that neither the hufband alone^ in the life-time of 
his wife, or either of them afeer the death of the 
other, can difinherit the iflue ; and, upon this 
gix)und, as often as the limitations in their legal 
import^ will intitle the anceftors to interefts or - 
cftatcs of this defcription, the Court of Chancery 
has declined to interfere, or interfering, has 

allowed 
W ligg^* CMmre, Ca. Temp. Talb, »o. 
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allowed t/9 the limitations^ precifely the hxM ef. 
fed that they would have in a legal conveyance; 
and therefore in thofe inftances in which the tenor 
ef the articles is, that the cftate of the intended 
bufiand, or an eftate ly bisprovijm according to 
the ftatute of 1 1 H. 7. (under which ftatute he 
muft convey the eftate, or procure tfife fame to be 
conveyed,or the fame mull be purchafcd with his 
money) fhall be fo fettled, that the wtje alone, 
fhall have an eftate tail ; as to the ufe of th6 
intended hufband for his life, remainder to his 
intended wife for hef Kfe, remainder to the beirs 
ef the kdy of ibe intended wife, by her intended 
hufband ; which was the form of the limitations 
in Honor and Honor {t) and fVbately v. Kemp («) ; 
or fo that the inheritance fhall be a contingent in^ 
ierefi in each parent, and can never veft iti the 
parent to whom it is limited ; as to the ufe of 
the hufband for life, remainder to the ufe of his 
intended wife for her life, and, after the deceafcs^ 
of them both, to the ufe of the beirs of ber body 
by him, if be furvived ber, and, if fie fitrvivei 
bim, to bis heirs of his l?ody, on her body to be 
begotten, remainder to his own right heirs; 
which was the Cafe of Highway and others v. 

Banner 

(0 1 P. w. 1*3. («) » Vcz. <j«. 
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^net wd ofbcf^ C*^) \ the Cqvf( of Chaacerf 
^m PQt v^ry or alier th^ wof(}s qf limkatioi^ 
but wiU iiSw tb^npk ;a be inftrted in the fcttk- 
ip«it, 8^|k4 h»v8 tbeir foU \t^ m^oa and coo* 

Thu firft of theft three cafes arofc on artiGle$ 
for a fettlement^ by the huiband^ of freehold Und$ 
of which he wa« feized j; th? ftcond on articles 
for the fettlement of freehold l^nds, to be pur- 
chafed with his money ; and th^ third on arti^ 
clcs by a cuftomary freeholder, to fettle his cuC- 
topiary tenant^ held by copy of Court Roll ; and 
the two firft of thefe cafes clearly turned on the 
mere circumftance^i that the wife alone wzs to 
have an eftate of inheritance in lands of the pro- 
vifion oif the hufband,and therefore, it would not 
be in the power of the huft)and alone, or of hi$ 
wife in his life-time without his confent, or after 
his de^th, without the confent of the heir in tail, 
or of the perfon next in reverfioi? or remainder, to 
difcontinue the eftate tail, or make any aliena* 
tion to the prejudice of her iflue, the remainder- 
man, or reverfioner ; and the diftinguiftimg cir- 
oimflance of the laft of thefe three cafes, is, that 

the 

(«) t ]Qrown's Ch« Ca. 594, 
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the inheritance was limited, fo that it could not 
pq/^/y veft in either of the parents while alive^ 
but was neceflarily to remain in contingency, as 
long as both the parents (hould be living, and 
immediately after the death oi either offhem^ and 
not before, was to veft, and then veft in the 
heirs of that perfon, as his defcendants ; fo that 
neither o( the parents would ^^have a power of 
lawful alienation, though the limitation to the 
heirs, was to give the inheritance as a contingent 
intereft, to one of them. 

The conclufion from thefe three cafes is, that 
in the two former," the wife alone, to whom the 
inheritance was limited, and in the latter cafe, 
the huft)and or wife, (to one or the other of 
whom the limitation was, upon the contingency 
that the perfon who was to have the inheritance 
fiiould die in the life-time of the other) had not^ 
cither of them, ^ny fuch eftate, as would put it 
in the power of that perfon fingly to make any^ 
alienation fy way of conveyance, to the prejudice 
of the iflue j and it is in cafes of this defcrip- 
tiononly, and in no others, that limitations to 
the heirs of the body, as providing for all the ijfue 
of the marriage, are, in articles for a fettlement, 

conftrued 
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conftrued to intitle the anceftor to the inheri- 
tance. For if the limitation in the articles to the 
heirs is in that form, that, according to the legal 
conftrudlion of the words of limitation, , either o{ 
the parents ^ngly may, in the life-time, or after 
the deceafe of the olber, lawfully make any alie- 
nation to the prejudice of their children, the 
Court of Chancery will hold the words to be 
irregular, informal and ufed through miftake, and 
order a flrid: fettlement to be made ; and, there- 
fore, as often as one of two perfons, who are 
about to intermarry, either the man or wonian, 
articles to fettle land on ihcmfclvcsjowllyt for a 
joint eftate (w), or on themfelves /ucceffively, for 
Several and diJlinSl eftatcs (x) ; and by articles for 
^ fettlement by the man^ there is to be a limita- 
tion to bis heirs of his body (y)^ or the heirs of the 
body of himfelfand his intended wife (2;); and 
by the articles for a fettlement by the woman, 
there is a limitation to her heirs of ber body to be 
begotten by her intended hufband (^), or to the 

K heirs 

(at;) Streatfield v. Streatfield^ Supra. Jottis v. Laugbton, 
I Eq. Abr. 392. 

(*) Trevor and Trevor^ Sijqpra. 

(j) StreatJUldzad StnatfiiU, and Trevorznd Trevor , Supra. 

(z) Cufack and Cu/acky Supra. Nandick v. JTtlkes, Supra. 

(a) Jones V, Laughton, Supra, 
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heirs of the body of the intended hufband to be i 

begotten by him on her body, or to the heirs 6( 
'their two bodies (^), the Hmitatiohs to the heihs 
will be conftrued to hkve the fi'rft Wnd other /om f 

in vifcw, and the fettlehifcnt ^ill be ordered to Be 
''rnad^accoraingly; for fiit^e lirnrtations to the heirs 
in this form will' enable the intended hufband 
alone, in all the ihidlances in which the limita- • 

tions are io his Wirs of h'is'body, or thei>^/Vi of 
the bcfdtes'Oi himfelf and His wife, arid after the 
id^ath of the huiband, the mtehdddVilFe alofne, in 
'kll the infl:anc6s in which thc'articles are for a fet- 
tlerii^fit hy her, the limifa'tibris are to her hisits 1 

of A^r body, or to the beirs'of the bodies of ber^ - 

Ifelfdnd her iritended'bujband^ to niaike an alienation ' | 

"to the prejudice of the iflue, if the words are , 

allowed the cohftlruftion they would receive at 
'taw, the'Cdurt of Chancfefy Vili interpofe its 
j)6wer of COrrleding manifeft itaiftakes irito which 
the parties ha^e fallen,'and direct tihe {etflemcrit 
to be prewired with thofe fbrrtis of Hmitatrons, 
\irhich will fecure tothe children &c. certainly and 
effeifiially, the provilion evidently intended for 
them. 

the 

(*) Burton y.HaJiings^ Gilb. Eq. Rep. X13. Fcarnc 154. 



The diftindion that a limitation to heirs &c. 
may, in articles, be conftrued to give to the an- 
ceftor, the intereft imported by that limitation, 
when a provifion is made for all the children of 
the marriage in fome manner or <^her ; for fome 
by the names oi fonsy for others under the appel- 
lation of heirs, is clear from the Cafe of Powell 
and Price {c\ contraftcd with that offVeJl and 
Erriffey (d). In Weft and Errijfky, which was 
the firft in ord^r of time, the articles ftipulated to 
fettle lands^ to the ufe of the intended hulband 
for life with Wafte, remainder to the intended 
wife for life, remainder to the i^'/Vj male oitht 
intended hufband, by his intended wife, remain- 
der to thelieirs male of the body of the intended 
hufband by any other wife, remainder to the 
beirs female of the intended hulband by his faid 
wife J — ^and leafing land jointuring powers were 
referved to the intended hufband: and on an 
appeal to the houfc of lords againft an order of 
difmiflron, made in the Court of Exchequer, it 
was decreed that the limitation to the heirs /<?- 
males intitled the daughters of the marriage to an 
ejiate tail by purchafe ; and the mofl probable 
K 2 grounds 

(c) z p. W. 535. 

(^ 2 p. W. 349, 3 Brown. Par. Ca. 317. 
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grounds of this decifion, arc that the expreflion 
heirs females contradiftinguifhed to heirs males^ 
did, in marriage articles, call for the fame con- 
ftrudion in izsox oi daughters xSxxx, the expreflion 
heirs males \%y\xi thefe forts of inftruments, allowed 
to have in favor of fonsi that both defcriptions 
of perfons were> as hr as any conclufion on that 
head could be drawn from the words of the arti- 
cles, equally in the contemplation of the parties ; 
and that no provifion was made for the daughters 
bcfides that which they could claim under the 
limitation to the heirs female of the intended 
marriage. 

In Powel and Price the articles provided for a 
fetclement, to be nude to the ufe of the intended 
hulband for life, remainder to the ufe of truftees 
for his life, to fupport contingent remainders ; 
remainder, as to part» to the ufe of the intended 
wife for her life, for her jointure, remainder, as 
to the whole, to the firft and every other fon of 
the marriage fucceflively, in tail male, remain- 
der to the heirs male of the body of the hufband, 
under which limitation, as in Weft and Erriffey^ 
fons begotten by him on the body of any woman 
might have taken remainder to the heirs of his 

body 
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body by his intended wife, remainder to the 
right heirs of himlelf; with a power to hulband 
and wife to make leafes ; and a provision that if 
the hufband (hould die without i/fue male, by 
his intended wife, and there fhould be one daugb-- 
terfiie (hould have ^f 3000. and if there (hould 
be more daughters than one^ they (hould have 
^4000 among them : and thefe portions were 
fecured onfomepartof the lands that were to be 
fettled. And it was refolved that ^{^3000 fecured 
to the daughter, the only iflTue of the firft marri- 
age* by a fettlement which the hu(band made on 
a fuWequent marriage (he having, till that time, 
fufFered the provi(ion for the iflTue of the firft 
marriage to reft wholly on the articles) was an 
adtual fatisfadion of all demands under the arti- 
cles, and that though a limitation by articles to 
the heirs male of a marriage, after an exprefs 
eftate for life to the father, was taken to mean 
a remainder to tht firft and every othery&», it did 
not follow that a limitation to the heirs of the 
body, muft be equivalent to a remainder limited 
to daughters ; efpecially in this cafe^ where they 
were poftponed to the heirs male of the body of 
the intended hu(band by any wife\ and where 
there was an exprefs pecuniary provifion made 

K3 for 



for the daughrers by the firft wife ; to which may 
be added, and this circumftance makes this cafe 
more clearly diilii>g|ui(hable from ff'eji and Errif- 
fey, where no notice was4aken o( daughters con-r 
trailed "wixh/ons^ ovoi females contrafted with' 
males ^ as the cxprcfs objects of the provifion 
made by the limitations of eftates^ and where 
care was taken of the daughters under that name^ 
by aprovifipn of a different fort. 

And that there is an allowed and eftabli()ied 
diftindion between thofe articles which do^ and 
thofe which do not, by a change of expreflion, 
in the feveral clailes of limitations (hew that the 
iettling party makes a difference between the ufe 
of the words firjl and other fons, and the words 
heirs of the body, and even between the different 
ufe of the words heirs of the body in diflfcrcnt 
claufes of the fame inflrument, is clear from 
Powell and Price already cited, and from Cham^ 
bers zxi^L Chambers {e\ and Ihwell and Hmsoell (f) ; 
particularly the two laft mentioned cafes. In the 
former of thefe two cafes, money in the hands of 
truftees, was articled to be difpofcd of in the pur- 
chafe 

(e) Fitzgibbons 127. % Ec^. Ca. Abr. $5, C. 4* 

(f) » Vez. 35«. 



chafe of lands, to be fettled on the intended huf- 
band for life, remainder to the intended wife for 
life, for her jointure, remainder to the frjl and 
other fons of the marriage in tail male^ fucccf- 
fively, chargeable with ^f 2000 for younger chil- 
dren, renuinder to the hufband in fee ; and, by 
the fame articles, the father of the intended huf- 
band, covenanted to fettle other lands on his faid 
fon and the beirs male cf bis iody, remainder to 
the right heirs of himfelf, the father : — And in. 
the latter of thefe cafes, the articles were for a 
fcttlement of part of the land, on the hulband 
for life, renrnindejT to the wife for lifej remain- 
der> after the death of the fMrvivor, to the heiis 
of the iody of ibe wife ; arid of other part, on the 
hufband for life, remainder to the heir& of his 
body, remainder to the wife. And it was faid, 
in the firft of thefe cafes, by Lord ChanceUpr 
King^ that by ;he articles, thpfe lands which were 
comprized in the fecond clafs of limitation were , 
not intended to be fettled, as a provifion for the 
children of that marriage; that they were tal^en 
care of by the other part of the articles, by the 
truit money ; and that it was not like the cpm- 
mon cafe of articles for a fettlement on the iifue 
of the marriage, where no other prffvifion was made 
K 4 for 
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for, or care taken of, them ; and that the diffe^ 
rem manner of penning the articles in relation to 
the trud money, and as to tbo/e lands / the one to 
be in ftriSlJettlement to the firft and other fons of 
that marriage, the other to be limited to the 
hufband and his heirs male of his body generally, 
and not tied up to the ijfue of that marriage (/&), 
fliewed plainly that the parties underftood, and 
had in contemplation, the difference between a 
ftri£ffettlement upon the ijfue of that marriage, and 
a general fettlement upon the hufband and the 
heirs males of his body ; and in the latter of thefe 
cafes, it was faid by Lord Hardwicke, that there 
' was a difference in the penningot the two limitations ; 
that on the firji, the parties might have it in view, 
to leave it in the power, not of the father only, 
but of both to vary ; that on the fecond, there 
would be no fenfe of the limitation, but as the fon 
contended, which was to have the articles car- 
ried into execution ftridly, to the firft and every 
other fon in tail ; that otherwife it would be in the 
power of the father, by fine, to bar it and defeat 
all the iflue ; that it feemed a ftrong diftindion 
on the face of the articles ; and that there had 
been cafes adjudged on that diftindlion ; that as 

there 

(h) See infra. 
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there was a difference in the penning of the arti- 
cles ; in one (fhould be, claufe) of which they 
might intend to leave it in the power of the fa- 
ther, in the other not in his power to do it alone, 
ft was a reafonable way. 

In delivering his opinion on this cafe. Lord 
Hardwicke cited a cafe of articles for a fettlement, 
of part of certain lands on the father for life, the 
wife for life, the firfl and other^&wj and daugblers 
in tail ; and of other part, on the father for life, and 
the beirs male of bis lody by his then intended wife ; 
and dated Lord Macclesfield (who decreed to the 
father in tail, as to the lands comprized in the 
fecond clafs of limitations) to have faid, by way 
of obfervation on that cafe, if that had been 
the fble limitation, he iliould, without fcruple, 
decree mftriH fettlement, according to the com- 
mon rule; but that where the parties had fhcwn 
they knew the diftindion when to put it out of 
the power of the father, and when to leave it in 
his power, he would not vary the laft limitaticMi. 

Deeds and wills which create trufls that arc 
executory, and fhew an intention in the party, 
that his dircdions fhall not be confidered as 

complete 
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complete, and conclufive, but rather as mimdes, 
from which more full and more corred limita- 
tions are to be made, arc open to the fame obfer- 
vations, and intitled to the fame conftrudion ; 
and in thefe inftruments the word heirs will re- 
ceive the fame interpretation, in articles, as 
often as there is any trace of an intention to ufe 
this word, or, in wills, and perhaps in deeds too, 
the word iflue, or other fubftituted word of the 
fame import, as words of purcbqfe. In thefe in- 
ftances, the claufe for exempting the anceftor 
from impeachment of wafte ; the infertion of 
truftees to fupport contingent remainders^ or any 
like claufe, furniflies evidence of fqch intention ; 
and the cafe of Leonard v. Earl of Sujfex (/) goes 
ftill farther ; for in that cafe, the truft was^ by . 
one, and the fame conneded claufe, to fettle 
upon the anceftor and bis heirs of his body^ without 
any exprefs eftate for life, or any other controul- 
ing circumftances, befides^liredions that fpecial 
care (hould be taken in fuch fettlement, that it 
fiould never be in the power of either of the fons^ 
(who are the immediate objeds of the devife) to 
dock the intail of either (f their moieties (the devife 
being made to them of moieties) dming their or 

either 
(i) * Vem. i^^m 



eiiber 0/ their lives : on the other hand, according 
to the cafes of Sweef apple and Bindon (k)^ and Z^- 
gaie V. Sewell (/),a diftindion feems to have been 
taken between executory trufts in wills ^ and in ^r//- 
cles for fettlements. In the former of thefe cafes, 
money was given to a daughter, to be laid out in 
land, and/ettledupon her and her children ; and, if 
flie died without iffue, then over : and in the lat- 
ter cafe, the devife was for fettling lands on ** A. 
*• for life, and after his deccafe, to the heirs male of 
his body and the heirs male of the body of every 
•* fuch heir male, feverally and fucce{nvely,as they 
^* (hould be in priority of birth, and feniority of 
*'age," remainder to B. and the rule propofed in 
the firft of thefe examples, was that in cafe of a 
voluntary devife, the court muft take the devife 
as they found it, and not leffen the eflate or 
benefit of the legatee, although, upon the like 
words in marriage articles, it might beotherwife, 
when it appeared that the eflate was intended to 
be prcferved for the ifTue ; and in the latter cafe, 
that where fettlements were agreed to be made 
upon valuable confideration, the Court would aid 
in artificial words, and make an artificial fettle-^ 

ment; 

(i) % Vcm. 536. 

{/) 1 Eq, Abr. 395. I P. W. i%7' 
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ment ; and the Chancellor added, he never knew 
it done for a iare volunteer. However in Gknor^ 
cby V Bofvilie (m). Lord Taliot^hid *• The rule is 
•* not generally true, that in articles and executory 
•• trujis different conftrud:ions are to be admit- 
^^ted/' Still there feems to be this diilindion, 
that in wilh, though creating executory trufts, 
there muft be fome expreffion, befides the mere 
limitation to the anceftor for bis life, to enable 
the Court to difcover, that the teilator meant 
that the heirs fhould not take in that right, and 
under the ftridt technical import of that term ; 
while in articles for a fettlement, which wouldi 
leave the ilTue of the marriage, who are the ob* 
jeds of the fcttlement, wholly in the power of 
the fettling parents, if the fettlement was made 
in the words of the articles, the articles will be 
held irregular, informal, and the ifluc considered 
as objeds of the provifion, and as purchafers for 
a conflderation that extends to them : and the 
court will decree a ftriijf fettlement, to fecure to 
them the benefit of the provifion, fuppofed by 
law to have been intended for them. 

And 



And from Seal and Seal (») it is clear, that a 
dircdtion that money fhali be laid out in lands, 
and fettled on one and his heirs males of his 
body, will not make the words defcriptive of the 
heirs, to be a defignation oi particular perfons. In 
that cafe a teftator dired^ed, that all his money in 
the government funds, fhould be laid out in a 
purchafe of lands of 3 or ^^400 a year, and fettled 
on his elded fon A. and the, heirs male of his 
body, remainder to his lecond fbn B. and the 
heirs male of his body &c. And though it was 
infifted that this, being the cafe of money directed 
to be laid out in land, was to be conftrued like 
marriage articles, when lands are covenanted to 
be fettled upon the hulband and the wife and the 
heirs male of the body of the hulband, in which 
cafe the Court would order a ftridl fettlement, 
viz. to the father for life, remainder to the firft 
&c. fons, to the intent the hufband might not bar 
it ; and for the fame reafon fliould do fo here ; 
the Lord Chancellor faid this cafe differed ; for 
that in marriage articles, the children are confi- 
dered as purchafers : but in the cafe of a will, as 
this was, where the teftator exprelTes his intent to 

give 

(») I P. W. a9o, Prcc. in Ch. 4x1. 
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